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THEORY AND HISTORY OF STATE AND LAW

TO THE QUESTION ABOUT THE SYSTEM OF CHECKS AND BALANCES
IN THE UK

V. Shvets!
Abstract

To study the mechanism of checks and balances in the state legal system of
Great Britain, analysis of changes in the mechanism in the course of judicial
reform. Methodology: based on the theoretical-legal and historical-legal re-
search methods. Results: the mechanism of checks and balances in the prece-
dent system, the rights of the specific nature, in particular, the system of gov-
ernment Britain is moving towards separation of powers, however, historically
formed system of government creates a certain kind of obstacles. The author
identified the specific features of the English system of checks and balances, as
well as posed problems, the solution of which depends the formation of a stable
legal and state order based on the rule of law and separation of powers. Detail
analysis of the role of the judiciary as the most powerful branch of government,
from the effective implementation of which depends the effectiveness of the
legal regime and the state as a whole. Novelty/originality/value: the problem of
the mechanism of checks and balances in the UK viewed through the prism of
the current constitutional reform that makes a valuable contribution to the the-
oretical and legal science.

Keywords: system of checks and balances, separation of powers, Great Britain,
the judicial power.

CucreMa caepeK U NpOTUBOBECOB, MOSBUBILIAACSA BIepBble B aMepUKaH-
ckoil KoHcTUTYIMHY, NOJy4Yra aKTUBHOE PaclpoCTpaHeHHMe Ha BCEM MUPOBOM
IpaBOBOM IIPOCTPaAHCTBe. B K/accHuyeckoM BapHaHTe OHa peJCcTaBJsieT co601
MexaHHU3M paclpe/iesieHus], B3aUMO/JeCTBHUS U ypaBHOBEIIMBAaHUA BJIACTeN B
paMKax JledCTBHA NPUHLIMIA pa3fesieHrs BJacTel, TeM caMbIM NpefoTBpalia-
eTcsl cocpeioToYeHNe BceX GYHKIMHI BJIACTH B OJJHUX PyKax UM B OJJHOM y6-

1Vialetta Shvets, postgraduate of the chair of Theory and history of law and state NOU
0VO «The Russian Academy of advocacy and notariat», Russia.
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JINYHO-BJIACTHOM opraHe. O611eMHpoBas TeHAEHIUSA K KOHCTUTYLHOHAIU3a-
[JUW BBISIBUJIA OCOGEHHOCTH JEHUCTBUSA 3TOTO NMPUHLMIA B Pa3/IMYHbIX IPaBO-
BBIX CEMbSIX U NPABOBBIX CUCTeMax. B 3TOH CBSA3M HEOOXOJUMO OTMETUTH OT-
CYyTCTBHE 0JHOO6pa3us B JIEMCTBUM MEXaHU3Ma «CAEPKEK U MPOTHBOBECOB.
Hanpumep, B cTpaHax ¢ CUJIBHOHN Nap/aMeHTCKOH BJIacTbi0 HAUOOJIbLINE MOJI-
HOMOYMS COCpeJloTO4YeHbl Y OPraHOB 3aKOHOJAaTeJbHOH BjacTU. B Besnko-
OpUTaHUU 3TO BBIXOAWJIO 33 Mpejesbl pas/iesieHus BJIACTEN — JJIUTEbHBIA
HMCTOPUYECKUN MEePHUOJ MPOJo/KaIach CUTYal s, KOrZa napJaMeHT OJHOBpe-
MEHHO C 3aKOHOJATEeJbHBIMU QYHKIUAMH HeC 6peMs UCIOJHUTENBHOTO Opra-
Ha, SABJIASACH IPU 3TOM BbICLIeH cyle6HON MHCTAaHLMeH. B To ke BpeMs mpelie-
JIEHTOM, KaK OCHOBHbIM HCTOYHUKOM GpPHUTAHCKOrO MpaBa, HEOJHOKPATHO
NPU3HABAJIOCh, UTO «pa3ZieJieHne MeX/Jy CyZeOHOU, 3aKOHOAATeJbHON U HC-
MOJTHUTEJbHON BETBAMH TOCYJapCTBEHHON BJIACTH SIBJISIETCS TBEP/bIM MPHUH-
LMIIOM Hallledl CUCTeMbl NpaByeHUs» [4]. Pa3bupass 3Ty, Ha mepBbIA B3IJIAL,
NPOTHBOPEUYUBYIO CUTYALMIO, CIeAyeT NoApPoGHee 06paTUTBCA K CTPYKTYpe U
CTaTycy OpUTaHCKOro mnapJsiaMeHTa. OH JByXNMaslaTHBIH, cocToUT U3 [lasaTbl
06111H, GopMUPYyeMOI Ha 06lleHallMOHaJIbHOU BbIGOPHON OCHOBe, U [lasaThl
JIOPZIOB, TZie JJO/DKHOCTH IepefaroTcs M0 HacaeACTBY. JJo KOHCTUTYLMOHHOU
pedopmer 2005 roza [3] [TanaTa JopAOB MpeACcTaBIIsAIa COOOU BBICIINN Cyae0-
HbI{ OpraH, ane/UIIUOHHYI0 UHCTAaHLMIO [0 BCEM CyAeOHBIM cropaM. Kpome
TOro, KOHCTUTYLIMOHHAsA JOKTPUHA BesMKOGPUTAaHUM HCXOLUT U3 TPUESUH-
CTBa MapJiaMeHTa [2], cyuTass MOHapxXa HeOTbeMJIEMOH YacThlO MapJaMeHTa
HapsiLy C najaTtaMu. [lapsaMeHT KOHTpPOJIMpYeT [esTeJbHOCTb NpaBUTEJIb-
CTBa, MUHUCTpPBI NOJ0TYeTHBI [layaTe 06GIIKH.

OpHako, AKTOM 0 KOHCTUTYIMOHHOHU pedopme 2005 roza O6bl1a MpoBejeHa
MOTIBITKA MPUBEJEHUSI MEXaHU3Ma CJlepXKeK U MPOTUBOBECOB B Besmkob6puTa-
HHUH K 06IeMUPOBBIM CTAHJApPTaM, COTJIACHO KOTOPBIM 3aKOHOAATe/bHasl, UC-
NOJIHUTE/IbHAS U CcyJe6Has BeTBU BJIACTH OTZeJEeHBl APYT OT Apyra no QyHK-
LJMOHAJIbHOMY NpU3HaKy. [lo KpalHel Mepe, YKa3aHHOM KOHCTHUTYLMOHHOH
pebopMoil Beicmias cyfgebHas QyHKLMS 6blia BbiBeJeHA M3 IOPUCAUKLUH
BepxHel majaThkl mapsiameHTa. Tak, B 2009 roay 6bLI CO3JjaH M HadyaJ CBOIO
JlesTeJIbHOCTb CAMOCTOSITE/IbHBIN Cy/1eOHbBIN opraH - BepxoBHbIH cys Besnnko-
6putanuu (BepxoBHrlii cys CoesuHeHHoro KoposieBcTBa Besmko6puTaHuu U
CeBepHo#l Wpsianauu). 3To pellleHUMe 0Ka3aJoCh NpepbiBaHUEM JaBHel 6pu-
TAaHCKOM TpaJULMH, KOT/a TUTYJ0BaHHAsl 3HAThb, COCTOSIIIAs B BBICIIEM 33aKO-
HOZIATEe/JIbHOM OpraHe, HajieJieHa MOJHOMOYMSIMH pa3pelieHusi CIIOPOB B IIO-
cnepaHed MHCTaHIMU. Ho B KaKoW CTeNeHHM 3TO CKAa3aJ0Ch HA PEryJIMpoOBaHUU
Cep’KeK U MPOTHBOBECOB? M cOHUTEIbHAS BJIACTD MO-NPEXHEMY HAXOAUTCS
1o/, BJAUSIHUEM IapJIaMeHTa, a CyZe6Has BJAACTb 00/1aaeT MOLIHOW IPUCAUK-
nuel B cdepe npaBoTBOpUYecTBa. Ha nmpakTHKe Xe 0Ka3bIBaeTCs, YTO BOCIOJIb-

[5]
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30BaTbCA IpaBOM Ha 0OG'bsABJIEHHE BOTYMa HeJOBepHs NPaBUTeJbCTBY NapJa-
MEeHTY y/JiaJloCh, 10 KpaliHel Mepe, B XX Beke, iullb B 1924 roay u 1979 rogy -
Y 3TO CKOpee UCKJII0OYeHHe, YeM IPaBUJIO.

YTo KacaeTcs NMpaBOTBOPYECTBA, CJeAyeT OTMETHUTh, YTO B chepe GpUTAH-
CKOTO NpaBa JAeHCTBUTEJbHO NpeobJajilaeT CyleOHbIN mpenefeHT. Ho kakoB
ero 1pPUAUYeCcKUi CTaTyC [0 CPaBHEHUIO CO CTAaTyToM? B Mepapxuu UCTOYHU-
KOB NpaBa Be/nMkoOpHUTaHUM CTAaTyT, TEM He MeHee, 06J1aJlaeT BbICIIEHN 10PU-
JIAYeCKOW CUJIOH, JeHCTByeT MPHUHIUI, COTJIACHO KOTOPOMY HHUKAaKOH Cy[, He
BIIpaBe NO/BepraTb COMHEHHI0 3aKOHHOCTb MIPUHATHIX NapJlaMeHTCKUX aKTOB.
BepxoBeHCTBO 3aKOHA B Besluko6pUTaHUU HEOJHOKPATHO MOATBEDPK/EHO CY-
JleOHBIMM pelleHUsAMH, B 4acTHOCTH, B Aesie Cheney v Conn (1968) [5]. Eue
OJIMH NPUHIMI, 3aKpeIJISIOUN NpeobaZlaHue 3aKOHa, IJIaCUT, YTO B Kadye-
CTBe IleJIM CTaTyTa MOeT ObITh 3a/10)keHO BHECEHHe U3MeHeHU UM OTMeHa
HOPMBI 0611lero NnpaBa MM NepecMOTp y»Ke COCTOsIBIIErocs CcyjebHoOro pelie-
Hus. Tak, 3akoH 1965 roga 06 yuiep6e, PpUYMHEHHOM BOEHHBIMHU J1eICTBUSMHU
[2], nocayxxun ocHoBaHMEM NepecMoTpa peuleHus [lajnaTel JopJoB B Aese
Burman Oil v Lord Advocate (1965) [6].

YKasaHHble QaKTbl CBUETENbCTBYIOT O TOM, YTO B CUCTeEMe NpaBOTBOpYe-
cTBa Besnko6puTaHuM 3akOHOTBOpYecKass QYHKLMUSA He IepeceKaeTcs C Cy-
JleOHbIM NPaBOTBOPYECTBOM, TaKUM 00pa3oM, 3aKOHOJaTe/lbHasA U CyfAeOHas
BETBH BJIACTH BBINOJIHSIOT CaMOCTOSITE/bHbIE, IPUCYIIHE TOJbKO 3TOH BETBU
Biactu ¢yHKuuu. Cyne6Hoe pedopMupoBaHUEe B BesMKOOpPUTAHWH, TeM He
MeHee, 0Ka3aJIoCb HallpaBJIeHHbIM HMEHHO Ha yKpellJleHHe NMpUHIMIA pas/e-
JIeHUs1 BJIACTeH, a BMeCcTe C 3TUM U Ha peryJiMpoBaHUe CUCTEMBI CAEPXKeK U
npoTHBoBecoB. Kak oTMevaloT HcciejoBaTe U, «peaan3alus JaHHOW JOKTpH-
Hbl B YCJIOBUSX aHIJIMMCKOW IPAaBOBOM CHUCTEMBbI MCTOPUYECKU Bcerja Oblia
cnoxHOM» [2]. [leso B TOH CTPYKType OpPraHOB rOCyJapCTBEHHOW BJIACTH, KO-
Topasi CJI0XuJach B BenmkobputaHuu, ee PyHKLHOHUPOBAHHWE HUKOrJA HeE
npejnoJarajo pas/iejleHus BjaacTel, no KkpaHeil Mepe, o [x. Jlokky. TeM He
MeHee, MeXaHU3M TIOCy[apCTBEHHOTO YIpaBJeHHs paboTasa CaakeHHO, NMPHU
OTCYTCTBHM Cepbe3HbIX c60eB. [lap/iaMeHT cocpe/ioTaunBal B cebe Bce BJaCT-
Hble QYHKILMH, HA NPOTSKEHUN BEKOBOW MCTOPUM AHIJIMM 3TO GbLjIa CBOEro
poja cucTeMa MOHOBJIACTH. BoijiesieHue cye6HON GYHKIMU M3 MapJiaMeHTa,
obpasoBaHue BepxoBHOTo cyza Besumko6puTaHuH, TMOBJEKIO GopMasbHOE
ob6ocobJieHNe cyle6HON BJIACTH, BeJlb CY[bsIMU YKa3aHHOTO OpraHa OCTAalTCsA
JIOpAbl, KOTOPbIE 110 COBMECTUTEIBCTBY MOTYT 3aHUMAaThb NOCT B aJjaTe JoOp-
JoB. TakuM 06pa3oM, HapyllaeTcsl IPOBO3IJIallleHHbIN NPHUHIIMI He3aBUCUMO-
CTU cyzne6HOM BiacTu. M cHoBa BcraeT mpo6JieMa 3¢ PeKTUBHOCTH CHCTEMBI
Cep’KeK U MPOTUBOBeCOB. He3aBUCHMOCTB Cy/iell U Cy/a, IO MHEHUIO aHTJINH-
ckoro uccaenoBatensa /bk. Onfepa, ABAsA€TCS HEOTbEMJIEMON YEPTOHW Bepxo-

(6]
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BEeHCTBa NpaBa [1], a IPUHLUI BEpXOBEHCTBA NIpaBa CTaBUTCSA B OCHOBY BCeM
MpPaBOBOM CHCTEMBbI BesTMKOGPUTAHUH, TO3TOMY B OTHOIIEHUH CyAeOHOHN BJIa-
CTH, KaK NpeJCcTaB/seTcCs, A0/DKHA NPUMEHAThCA HauboJiee )KecTKask MoJeJsib
Cep>KeK Y NPOTHBOBECOB, YeM CYIL[eCTBYeT Ha CETOHSLUIHUN JeHb B aHIVIMH-
CKOM CHCTeMe roCyJapCTBEHHOIO0 ynpaBJeHUs. be3ycs0BHO, IpenaTCcTBHUe TO-
My COCTaBJisleT Hac/le[CTBEHHOCTb TUTYJa U AOKHOCTH JopAa B [lanaTte nop-
JoB. C Ipyroil CTOPOHBI, TaKOe MOJIOKEHUE Bellled MpuaaeT cuelupUIHOCTb
AHTJIMMCKOM rocylapCTBEHHOCTH, a BCJIe/ICTBHE 3TOTO — U CUCTEME CAEPKeK U
npoTrBoBecoB. Takas cnelPUIHOCTD CBsI3aHaA C NPEEMCTBEHHOCTbIO IOKOJIe-
HHUHM U IOCTPOEHHEM CUCTeMbl FOCy[apCTBEHHOMN BJIACTH He Ha GOpMaJIbHOM
pacnpejie/leHUH BJACTHbIX QYHKLHUN MeXJy TeEMH UM UHBIMU roCyapCTBeH-
HbIMU OpraHaMH, a Ha B3aMMHOM, COBMECTHOM, CJa)X€HHOM OCYLeCTBJIeHUU
rocyJapCTBEHHOM BJIAaCTH KakK eJMHOW QYHKIMHU rocygapcrtsa. [Ipu aToM, Kak
OblJIO YCTAaHOBJIEHO, TPEX/AEBPEMEHHO YTBEPXKJAATh 06 OTCYyTCTBUMHU B Besnko-
OpUTAaHUM MeXaHU3Ma C/ep>KeK M nmpoTuBoBecoB. Hanpumep, B cdepe npaso-
TBOpYeCTBa CyJeOHbIM Npele/leHT B HepapXMHU HCTOYHUKOB aHIJIMHCKOTO
IpaBa HaXOJUTCA HWXe CTaTyTa, U3/JlaHHOTO 3aKoHojaTeseM. MoHapX, Kak
npe/CTaBUTe/b UCIIOJHUTENbHOHN BJIACTH, 06J1alaeT UMMYHUTETOM He TOJbKO
K JIeHICTBMIO 3aKOHOB B CTpaHe, Ha HEro TakXe He PaclpoCTpaHAeTCHd pHUC-
JUKLus cyza. OgHako MoHapx GOpMUpPYeT CyAeHCKUI KOPIyC ¥ IPHU 3TOM pac-
CMaTpUBaeTcs KaK MOJJMHHBIA HCTOYHUK IpaBocyAus Besaukob6puTaHUU
(fountain of Justice) [2].

[ToABOAS UTOT OTMETUM, YTO roCyJapCTBEHHO-NIPaBoOBasi cucTeMa Bennko-
OpUTaHUM OCHOBAHA Ha crnenudUIecKON MoJieJId CUCTEMBI CllepXeK U NPOTH-
BOBECOB, IPX 3TOM NOJYEPKUBAETCS PoJib cyAe6HON BiaacTu. Takas cucreMa
¢dopMupoBasack UCTOPUYECKH, AJIUTENbHBIA IEPHOJ, BPEMEHH, TI0Ka3aJa CBOIO
3¢ PeKTUBHOCTb Ha MNPOTSKEHWU BEKOB, OJHAKO MHPOBBblE MHTErpaTHBHO-
NpaBOBbIEe MPOLECCHl MOBJIUAIN Ha FOCYyAapCTBEHHOCTb HauboJiee yCTONYUBO-
ro K rjo6aju3aluy aHIJIMICKOTO rocyAapcTBa, BelnKoOpUTaHUA CTOUT Ha
nopore KOHCTUTYIIJMOHHBIX pepOopM, UCXOAAIINX U3 TPUHLIMIA JeleHTpaau3a-
MM BJACTH, YKpeIlJleHUd NPUHLUIA pa3fesleHUs BJacTed U BepXOBEHCTBa
NpaBa, YTO B 1|€JIOM BHOCHUT CYyIleCTBEHHble U3MEHEHUS B JeHCTBYIOLYIO CU-
CTeMy CepKeK U IPOTHBOBECOB.

References:

[1] Onpmep k. KoncTuTynuonHoe u afMuHUCcTpaTHBHOE npaBo. Alder J. Constitutional
and administrative law. 6-e ed. n.y.: Palgrave, 2007. 559 p.

[2] PomanoB AK. [IpaBo u mpaBoBas cucteMa Benuko6purtanuun. M.. ®OPYM, 2010.
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THE ROLE OF CIVIL SOCIETY IN THE IMPLEMENTATION
OF LEGAL EDUCATION

Z. Amirov!
Abstract

In this article the author analysis in scientific-theoretical terms of the history of
the formation of civil society institutions and its social role in the development,
as well as raising the legal awareness and culture, and their level of activity of
civil society and democratic institutions, and public legal awareness and culture
marked with the increase of social activity, in addition, attention in special role
of promoting the activity of the institutions of civil society in implementation of
various forms of legal education and legal education, legal and social issues.

Keywords: legal awareness, legal culture, legal upbringing, civil society institu-
tion, social activity.

On the basis of legal awareness and legal culture of the population's legal
activity has always been one of the most important and actual issues. In
particular, in this case the first President of the Republic of Uzbekistan said that
we should increase the legal awareness of our population, to educate and train
legal culture in our society. We talk about this, providing agitation and
propaganda, but, unfortunately, still not yielding the desired results in this
work[1].

In fact, in many cases the success of the reforms and development of the
country depends on level of people's legal awareness and legal culture and
their activity. An important role in successful resolution of goals of state is citi-
zen’s political activity, the real attitude of the civil, democratic reform-
mindedness.

The Uzbekistan's main strategic goal is to build a democratic state and just
civil society. The first President of Uzbekistan Islam Karimov said, "We seek to
build a civil society. This means that during development of the state is differ-
ent functions will give to the population directly, which means the further de-
velopment of local self-governance bodies"[2, p. 11].

1Zafar Amirov, Senior scientific researcher, Master of Law at the Academy of State Gov-
ernance under the President of the Republic of Uzbekistan.

[9]
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Indeed, open, and integrated into the international community of a
democratic state and just one of the priorities of the development of civil
society: non-governmental institutions, non-governmental organizations, and
the development and strengthening of local self-governing bodies; and
decentralization of powers from the center to local authorities; socio-economic
objectives gradual reduction of the role of the state structures and the transfer
of these functions to public organizations.

In addition, raising the legal awareness and legal culture and their level of
activity of civil society points in democratic institutions and public legal aware-
ness and awareness of social activity. Moreover, the institutions of civil society
in the implementation of various forms of legal education and legal upbringing
plays a special role in promoting the social rights of citizens.

Talking about civil society it should be noted, it is about ideas, they are
mutually exclusive concepts, which for thousands of years, was in center of
attention of humanity. In particular, the great scholar of the East Abu Nasr
Farabi (873-950) civil society interpreted as the most developed human
relations striking examples. Thus, the scientist could create the state forms and
the governing on a regular basis and political system, for example, prominent
scholars of the city (means the state), and the moral quality of a person to find a
leader classification in harmony with the requirements stipulated by the
current construction of a democratic society. In this point, Farabi said, "cultural
and social and cultural city (or country) so that the population of this country, a
man of professional freedom, the equality of all times, the difference between
those who do not want anyone or chosen profession engaged. People will be
free with the true meaning. No one will be a chief.

Elected leaders will not be absolute ruler or rulers. They are tested up to the
people, those most noble leader. Therefore, for these leaders, their constituents
released them outside the protection of the enemy ", the state associated with
the administration to ensure which are together with structure of democratic
principles and moral values. It is noteworthy that, Farabi "absolute ruler”, "the
will of the voters" and "freedom" are only opinions at that time, but today, the
human culture - will serve as a general idea of democracy[3, p. 190]. Farabi and
then, many years later, a number of foreign scholars ((English philosopher
Thomas Gobbi (1588-1679) and John Locke (1632-1704), the American
enlightened Thomas Peynir (1737-1809), German economist and sociologists
Karl Marx (1818-1883yy) Friedrich Engels (1820-1895yy) about the
importance of civil society and put forward their ideas.

In particular, the German philosopher Georg Hegel (1770-1831) thinks that
the civil society - this is, first and foremost, the system based on private
ownership needs, as well as the family, the caste system of the state, law,

[10]
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morality, duty, culture, education, law and have their origin in legal relations
between the entities. His natural expression "culture" had come into the
situation of civil society, because of this legal relationship will become a reali-
ty[4, p, 50].

The scientist X.0dilqoriev described the civil society as follows, "The priori-
ty of the interests of civil society inclusive human knowledge, legal traditions
and laws, to respect the environment is formed, open - universal values of hu-
man rights and freedoms provided unconditional, create effective mechanisms
of public control of the government, human relations have deep spiritual and
cultural values to build a free democratic society"[5, p. 172].

Legal scholar V.D. Perevalov formulated: "Civil society is a specific human
activity, legal traditions and laws, creates an atmosphere of respect for the
universal ideals, creativity and entrepreneurial freedom and security,
prosperity, and to allow for the implementation of the human rights of citizens
and the state to control and limit the activities of develop effective mechanisms
of a free democratic state and society ".

Meanwhile, I.LKarimov said: "For us civil society is a social space. In this
space - law is priority, a person's self-development of society does not
interfere, but help. Helps to realize the interests of the person who contributes
to the fulfillment of his rights and freedoms"[6, p.173].

In fact, civil society is a moral, religious, national, social, economic, family
relations, and the sum of the institutions, they are individuals, groups, and
community members to support and satisfy the needs and interests of the
community. It is noteworthy that, despite the different concepts of the human
factor in all of them and their comfortable lifestyle in the first place that it shall
be given to ensure that their rights and interests. Summing up the above, in our
opinion - the civil society is not only an equal society members but also to
provide the conditions needed for a comfortable lifestyle on society. The
priority of the Constitution and the laws of civil society, in which every human
person in the interests of the person who helps us to realize the full extent of
the rights and freedoms, as well as citizens turn their strict observance of the
rules established by the law, a sense of civic responsibility and will require to
fulfill their duties.

At present, the civil rights activists to raise the issue of increasing the
effectiveness of the work of civil society in the work of more and more
attention was in non-governmental organizations are given great importance to
the development of the comprehensive legislative framework. In particular,
adopted laws the Republic of Uzbekistan as "Non-profit organizations"[7], "On
guarantees of activity of non-governmental organizations"[8], "Public
funds"[9], decrees of the President of the Republic of Uzbekistan as "On
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additional measures to promote the development of civil society institu-
tions"[10] and other legal documents. Meanwhile, in speech of the President of
the Republic of Uzbekistan in celebrations of the 23rd anniversary of the
adoption of the Constitution of the Republic of Uzbekistan, "The main task - the
reform and democratization of the society, the process of modernization of the
country to a new level," noted that "In accordance with the amendments to
Article 32 of the Basic Law, and the public on the activities of state bodies
Institute of control as an important element of the constitutional status of the
power of the people. This constitutional amendment adopted in the
development of "social partnership” and "transparency of activity of bodies of
state authority and administration" and raising a number of other legislative
acts of the civil society, in addressing the country's social and economic
development of the most important functions of civil society, the mass media
strengthening the role of tools to improve the level and quality of life of the
population, as well as the social and labor rights on the beginning of a new
stage in terms of quality".

This normative-legal acts adopted the system of civil society institutions,
non-profit organizations to further the development of their independent
activity, and to ensure genuine independence, and to protect the legitimate
rights and interests, as well as organizational, legal, financial and technical
support plays an important role in strengthening support.

At the same time, one of the non-profit organizations, the Independent
Institute for Monitoring the Formation of Civil Society with Ministry of the
Interior Ministry, the Prosecutor General of the Republic of Uzbekistan,
Chamber of Commerce and Industry, the Chamber of Lawyers of the Republic of
Uzbekistan, the Ministry of Public Education of the Republic of Uzbekistan with
the relevant government agencies, such as the development of a strong civil
society democratic society and the role of political institutions, civil society,
government and society, as well as the processes of democratization and
liberalization of socio-political and economic spheres, as well as the political
and legal awareness of their social and political activities, the study of foreign
experience in this area and share signed a memorandum of cooperation.

The Prosecutor General of the Republic of Uzbekistan on the basis of this
Memorandum of cooperation with the Independent Institute for monitoring the
formation of civil society, "The prosecution of civil rights activity is increasing
cooperation with governmental and non-governmental organizations"
(19.12.2013.), "The protection of human rights cooperation with the
prosecution of the civil society institutions "(10.02.2014.) scientific-practical
conferences, in conjunction with the Federation of protect the rights of
consumers under the law of the Republic of Uzbekistan "Citizens appeals" and
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the requirements of the law, which must be made to ensure the implementation
of this law seminars, in addition to the employment of young people and the
importance of supporting young entrepreneurs and legal basis of the February
6, 2014 the implementation of law “The state youth policy in the Republic of
Uzbekistan on additional measures" which adopted on February 19, 2124 and
2014 "The year of the Healthy child" state program on PD - 2133 dated
December 12, 2013, the Senate of the Oliy Majlis of the Republic of Uzbekistan
"In 2014, the creation of jobs and employment program" on the SD-401 in
order to ensure the implementation of the decisions of the Prosecutor General
of the Republic of Uzbekistan in 2014, the Ministry of Justice of the Republic of
Uzbekistan and a number of agencies such as the State tax Committee of
Uzbekistan in cooperation with the National Television and Radio Company
provided 28 television programs such as "Issues of youth employment” and
"Actual issues of youth entrepreneurship activities".

It should be noted that in 2015 the state youth policy in the Republic of
Uzbekistan additional measures for the implementation of paragraph 60 of the
Program of the Ministry of Internal Affairs, the Prosecutor General, the
responsibility of the Independent Institute for monitoring the formation of civil
society responsibility in "Among the measures aimed at the prevention of crime
and delinquency efficiency" again confirms the appointment of the mission
which we pointed above.

In addition, the Independent Institute for monitoring the formation of civil
society in cooperation with the Council of the Federation of Trade Unions
published a special collection under the name of the event "News of labor laws"
which are pointed in the "public associations of different social groups need to
give special attention to adequate legal assistance" in "The national program to
raise the legal culture in the society". This is the realization of the goals and
objectives envisaged in National program by the National Independent Institute
for monitoring the formation of civil society.

As L.AKarimov noted that "Civil society institutions, non-governmental
organizations are now democratic values, human rights and freedoms, as well
as an important factor for the protection of the legitimate interests of the
citizens to realize their potential, their social and economic conditions for the
involvement and legal culture and contribute to the growth in the balance of
interests in society"[11, p.42]

In conclusion, we think than during the ongoing reforms on the basis of the
"From strong state to strong civil society" principle the civil society institutions
should be more active in increasing and developing of legal awareness and legal
culture of the population.
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PROBLEMS OF STATE LAW

THE STRUCTURE AND CONTENT OF THE RIGHT TO INFORMATION
V. Sattarov?
Abstract

The article represents the author's classification of the structural elements of
the right to information on the criterion of phase "information lifecycle". The
author analyzes the structural elements of the right to information as a system.
The article describes the interaction and actual problems of the right to infor-
mation on the example of the Russian Constitution. The author recommends
some important ways to solve the problems.

Keywords: the right to information, structural elements, the content, classifi-
cation of the structural elements, "information lifecycle".

[IpaBo Ha MH$OPMALHIO, SIBJISASACH MPABOM KOMIIJIEKCHBIM, COCTOUT U3 II€JI0-
ro psjia CTPyKTYPHBIX 3J1eMEeHTOB, KOTOpbIe 3/leCh U B Jla/bHelIIeM HaMU Oy-
JyT UMeHOBaThCs — NMpaBoMouyus. UHBIMU HcciiefjoBaTeNsIMH, AJs 0603Haye-
HHUA CTPYKTYPHBIX 3JIeMEHTOB NpaBa Ha MHGOPMaALMIO, UCN0JIb30BaIUCh APY-
rue noHsTus, Tak W.JI. Baunso HapaBHe C MOHATHEM PaBOMOYHeE yIOTpebs-
eT GOpPMYJIMPOBKY «IIpaBoBas ¢popmar, P.I'. BaxpaMeeB yTBep:kaaJ, YTO MPaBo
Ha MHPOpMaLHMIO COCTOUT U3 NpaBa Ha AOCTYN K MHOPMALKH, TpaBa Ha MOUCK
vHpopMaluy, NpaBa Ha NoJydyeHuHd UHGopMaLuu U T.A. OfHAKO MCIO0J/b30Ba-
HUe NOHATHH, pe/jlaraeMbIX YKa3aHHbIMU aBTOPAaMH, He 0ToOpaxaeT uepap-
XMM U3y4aeMoro npasa, IpY KOTOPOM IPaBOMOYMS, TO €CTb «IPeAyCMOTpPeH-
Hble 3aKOHOM BO3MOX>XHOCTH y4aCTHUKOB NPaBOOTHOLIEHUH COBepLIaThb OMpe-
JleJIeHHbIe JeACTBUS UM TPe6OoBaTh U3BECTHBIX JEeUCTBUU OT APYroro y4acr-
HHUKa 3TOTr0 NpaBoOTHOLIeHUs» [15, c. 277], ABJAIOTCA YacTbio 60Jiee 06111ero
npaBa Ha MHPOpMaIMIO U HalleJleHbl Ha ero peajnsaluio.

YacTtbio 4. cT. 29 KoHcTuTynuu PO nepeunciieHsl cieayolide NpaBoMoYus,
BXOJSAIIME B COZlEpKaHMe NMpaBa Ha MHGOPMALHI0 — 3TO MOUCK, MOJTyYEeHHE,
nepejiaya, MPOM3BOJCTBO M pacnpocTpaHeHne uH$opmanuu. Ho faHHBIN ne-

1Vitaliy Sattarov, Postgraduate student, Perm State University, Russia.
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pedeHb He ABJsAeTCA UcyepnblBaloUM. [IpaBo Ha nHPoOpManuIo UMeeT GoJiee
riay6okoe cofep:kaHue. [lo3unnio, aHaJ0TUYHYI0 BbICKa3aHHOMW, 3aHUMaeT P.T.
BaxpameeB, IpsAMO yKasbIBAWOLMH, YTO NPaBO Ha UHPOPMALUIO «BKJ/IIOYAET B
cebs 1eJIbId pAJ 3aKpelVIeHHbIX B KOHCTUTYLUY KOHKPETHbBIX IPAaBOMOYUH, He
OrpaHUYUBAsACH JIMILb IPABOMOYHAMHY, 3aKpelieHHbIMHU 4. 4 cT. 29 KoHcTHUTy-
nuu Poccum» [4, c. 671].

BcneacTBue ucnosb3oBaHusa B TekcTe KoHcTuTynuu PP HemosiHoro me-
pedyHs NpaBOMOYMH, BXOJAIIUX B COJlepXKaHMe NpaBa Ha MHPOpMaLHIO, CJI0-
JKWJIaCh HEKOTOpasi HeolpeJieJIEeHHOCTh B 4aCTH ero CTPYKTYpbhl, KoTopasi Co-
3/laeT NpeJoChlJIKY ero NPOU3BOJIBHOIO TOJKOBAHHUSA U IPUMEHEHHS, a TaKKe
He [103BOJIIET MCYEPIBIBAIOIMM 00pa30M 0XapaKTepU30BaTh U AAaTh CIIpaBe/]-
JINBYIO OLleHKy HUcCle[lyeMOMy NpaBy, 3aTpy/JHsEeT ero peaausalyio. YCTaHOB-
JIeHWe BCeX CTPYKTYPHBIX 3JIeMEHTOB IIpaBa, a TaKKe CBs3ed MexAy dJieMeH-
TaMH, ABJsIeTC HeoOXOJAMMBbIM yCJI0BHEM JJi CUCTEMHOrO aHaJM3a NpaBa,
M3y4YeHHs1 0COOEHHOCTEH ero QyHKIMOHMPOBAHUS U peanln3aliiy, NIPOBeeHUs
MOJIHOT'O ¥ BCECTOPOHHET0 UCCJIe/J0BaHUA.

[IpaBo GyzeT yclewmHO BOMJOLIATHCA B KU3Hb, TOJBKO €C/IU 3aKperJsio-
11ast ee HoOpMa npaBa 6yzeT ¢opMasbHO ONpeeeHHOHN, TOUYHOH, YeTKOH U sc-
HoH. HacTosuasa Toyka 3peHuUs pasje/sieTcl MHOTMMH aBTopaMH, Tak T.B.
ByuiyeBa, 060cHOBbIBass HEOOXOAMMOCTb yNOPsZ0YeHUsl CTPYKTYPhbl IpaBa Ha
“HpOpManHIo, yKa3biBaja, 4YTO ««...KOHKpPeTHU3alusi KOHCTUTYLIMOHHOTO ITpaBa
Ha MHpOpManMIo SABJASAETCH YCJIOBHEM IOJHOLEHHON peanu3anuy 0603Ha4YeH-
Horo B KoHctutynuu P® npasa Ha uHpopmanuio» [3, c. 27], 6oj1ee Toro ycio-
BUEM 00s13aTeJIbHbIM U HeoO0XOAUMBIM. Ha BaXHOCTb COGJ/IIOeHUS Nepeync-
JIEeHHBIX Tpe60OBAaHUH TaKXKe HeOJHOKPATHO yKa3bIBaJ KOHCTUTYLIMOHHBIH CyJ
P®, B wyactHocty, B IlocraHoBneHun KonctutynuonHoro Cyza PP ot
30.10.2003 Ne 15-I1. TakuM 06pa3oM, ¥ TEOPHs U NPAKTHUKA COIIJIHUCH BO MHe-
HHUM O HEOOXOZMMOCTH YETKOTO YCTAaHOBJIEHUS CTPYKTYpbI IpaBa Ha MHoOp-
MaLMIo.

B HacToslee BpeMsa pdaAOoM aBTOpoB, Takux kKak P.I. Baxpamees,
T.B. Bymyesa, H.O. TpaBHUKOB, UCC/IeJOBaHUSA KOTOPBIX MOKHO CYUTATh KJIIO-
YeBBIMH JJI51 006CY’K/JaeMOU TEMBbI, IPEJNPUHSATHI IONBITKU PACKPBITH MOJIHBIA
nepeyeHb MPaBOMOYMH NpaBa Ha MHPOpMaNUIo, a TaKXKe JaTh UX KaacCUU-
Kal[{I0 M0 Pa3/IMYHbIM KPUTEPHUSM U TEM CaMbIM JOCTUTHYTh HEOGXOJUMOIO
YDPOBHS ONpesie/IEHHOCTH U sICHOCTH.

[IpenioxkeHHble Ha3BaHHBIMM aBTOPAaMHM KJacCUPUKALUU NPaBOMOYMH,
BblZlesieHHble y P.I. BaxpameeBa u T.B. ByuyeBoii no kputeputo cnoco6a pabo-
ThI ¢ ©HopManuel, y H.O. TpaBHUKOBA 10 KPUTEPHIO 00ECIIEYNBAEMOT0 UMHU
HMHTepeca, a TaKKe MHble TPY/Abl aBTOPOB, NOCBSAILEHHbIE CTPYKType NpaBa Ha
MHpOpManHio, HaMU ObLIM TUIATEJIBHO HUCCAEJOBAaHbI U NMPOAHATU3UPOBAHBI.
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[lo pe3ysibTaTaM aHa/i3a MOXHO C/eJaTh CleAy0liue BbIBOJbI:

1) mpeasioKeHHble KaacCHMPUKALMU 3HAYUTEJNbHO NPOTUBOPEYAT JPYT
JpyTy, BCAEJCTBUE YETO HE TOJIBKO He MPOSICHAIT CUTYAIHI0, HO U CO3JAK0T
HOBBI€e TPOGJIEMHBIE BOMPOCHI;

2) HY OZ1HA W3 CYLIECTBYIOUIMX KiIacCUPUKALMHA IPaBOMOYMH paBa Ha UH-
dopMaluIo He pacKpbiBaeT UX UCUYEPIbIBAIOILEr0 IIepeyHs;

3) aBTOpaMHU He PACKpPBIThI CYIIECTBEHHBIE CBSI3U MEX/1y MPAaBOMOYHUSAMY,
YTO He M03BOJISeT pacCMaTPUBATh NpaBa Ha UHPOPMALUIO KaK CUCTEMY.

BcsiencTBUe HAa3BaHHBIX HEJIOCTATKOB, MPo6JeMa CTPYKTYpPhl IpaBa HA UH-
dopmalyo ocTaeTcss OTKPBITON U aKTyaJbHOM, Tpebylolell AasbHeniel pa-
60ThI U pa3paboTKU Takol KJaccuPHKalMyd NPpaBOMOYUM paBa Ha HHPOpMa-
L[M10, KOTOpas 3TH HeJJOCTAaTKU YYTET U YCTPAHUT.

B xo/ie MpoBeieHHOT0 MCC/Iel0BaHMS HAMHU ObIJIO YCTAaHOBJIEHO, YTO peasu-
3anMs npaBa HA UHPOPMALMIO UMeeT HEKOTOPble 0CO6GEHHOCTH, 06y CIOBJIEH-
Hble 0COOBIM XapakTepoM MHGOPMALUH, KaK 06’beKTa MPABOBOTO PEryJHpO-
BaHUSL.

[IpousBejs aHa/JU3 IOPUAUYECKH 3HAYUMBIX 0COOEHHOCTeM MHbOpManuy,
Mbl IPULLINA K BBIBOJY, YTO OTJHUUYUTEJIbHON 4YepToil HHPOopMaL Uy, UMelolel
0006LIAINN XapaKTep ee CBOWCTB, SABJSETCA TO, YTO OHa UMeeT COGCTBEH-
HBIH, 0COOBIN «KU3HEHHBIN IUKJI», HE MPUCYIINH UHBIM 06'bEKTAM IPAaBOBOU
3alUThI, TAKUM KaK KM3Hb, JJOCTOMHCTBO, 3/l0pOBbe U T.A. /laHHYI 0COGeH-
HOCTb UHPOpPMALIMK, MbI IIpe/jIaraeM UCI0Jb30BaTh B KaUeCTBe KPUTEPHUS A5
aBTOPCKOM KJaccuPpuKalLUM NMPaBOMOYHM NpaBa Ha MHGOPMALUIO, KOTOPYIO
NpeJCTaBJ/sIEM B HacTosLeH cTaThbe.

«Xu3HeHHBbIH IMKI» UHGOPMALUK 3aKJ0YAeTCs B HECKOJIBKUX MOCJEN0-
BaTeJIbHBIX 3Tanax: reHepanuu (co3paHuy) nHGOPMALUH, SKCIIyaTalUU HH-
dopManuy, yHUUTOKeHUU UHbopManuu. O60CHOBAaHHOCTD BblJIeJIEHUSI COOT-
BETCTBYIOLIMX 3TANOB BbITEKAET U3 TOr0, YTO HAa PA3/IMYHBIX 3TalaxX peasnsy-
I0TCSl pa3JIMuHble MPAaBOMOYUS NpaBa Ha MHPopMmauuto. Tak Mcnosb30BaHUE
MHpOpMaIMK BO3MOXKHO TOJIbKO Ha 3Talle 3KCIJIyaTalluu U MOCJe IPOX0XKe-
HUS 3Tana co3jaHus. Kaxk/bli aTan uMeeT COGCTBEHHOE IOPUANYECKOE 3HAYE-
HHEe U 0COGeHHOCTU. «KU3HEHHBIH IUKJ» MpaBa Ha WUHGOPMAIUI0 MOXKHO
MpeACTaBUTh B CXeMaTUYHOM BUJe (cM. puc. 1).

Ha ocHoBe cocTaB/eHHONW HaMM CXEMbl U KPUTEPUS OTHECEHUs] NMPaBOMO-
YUsl K OMNpeJleJIeHHOMY 3Talny «KU3HEeHHO LUKJIa» WHPpOopMalMy, NPaBOMOYUS
MOKHO KJIaCCUQUIIMPOBATBD CJIEAYIOIINM 00pa3oM:

1) mpaBoMo4YHe MO NMPOU3BO/ICTBY MHPOPMALMH, peasin3yeMoe Ha JTarle re-
Hepauuy;
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37an YHUHUTOKEHUA MHGOPMALMH - TTPEIVCMOTPEHHAA 3aKOHOM BO3MOKHOCTE IPOHIBECTH
VTHAH3AUHE HHGOPMAIHOHEEIX MaTEPHATOR, JOKVMEHTOE — BCISICTEHE VIPATEl HMH
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37Tan reHepauum — NepBoHavansHoe NpuoBpeTene Npas u oGaszaHHocTel abnanatena
UHBOPMALIMK, BCNEACTBUE € NPOKW3BOACTBA

Puc. 1. @Ku3neHHBIH TUKA» HHPOPMAITUH

2) npaBoMouus Mo nepefadye MHGOPMaLUH, AOCTYNy K UHPOPMALUU, UC-
0/1b30BaHUs MHGOPMALUH, peasn3yeMble Ha 3Talle 3KCIIyaTaluyu nHopma-
nuu. [IpaBoMouns no nepespade nHGOpPMaLMK BKJIOYAET B cebs1 Tpu GoJiee y3-
KHX MPaBOMOYHS 10 PACHPOCTPAHEHUIO, TPEJOCTABJEHHUIO U MOJYIEHUIO UH-
dopManuy, NpaBoOMOYHS O JOCTYNY K MHPOPMALMH aHAJIOTMYHO BKJ/IIOYAeT B
cebs1 MpPaBOMOYHUS II0 NOUCKY U NoJydeHUI0 uHGopManuu. Kak MoxxHO 3aMe-
TUTb, IPAaBOMOYHE 110 NMOJYYeHUI0 MHPOpMALUU MMeeT 0co6oe MOJIOXKEHUE,
TaK KaK BXOJJUT B COCTaB Cpa3y ABYX 00Jiee KPYMHbIX IPAaBOMOYHH JOCTyNaA K
vHpopManuu U nepegayde nHGopManuu.

3) mpaBOMO4YMSI 1O XpaHEHMIO U 3aliuTe MHPOpMaLUH, peasrn3yeMble Ha
obecreynTeIbHOM JTAllE;

4) mpaBoMoOYHe 10 YHUYTOXKEHUIO HHPOPMALIMY, peasin3yeMoe Ha COOTBET-
CTBYIOLLEM 3TAlleE IPU YCJIOBUHU NPEAIIECTBYIOIER 0CO60H CUCTEMBI XpaHeHUs
Y 3aIMThI JAHHOW HHpOpMaIUH.

B 1esiX pacKkpeITHs CYLeCTBEHHBIX CBA3€H MEXAY MPaBOMOUYUSIMH U 3Ta-
[aMy, a TaKKe MeXJy CaMHUMHU NPaBOMOYMSIMH, HACTOSILAsA KJaccupUKanus
HYXJaeTcs B JOTIOJTHUTENbHOM NOSICHEHUH.

[IepBbIM U eCTECTBEHHBIM 3TANlOM peajv3alMy NpaBa Ha HHpopMaLHIo sIB-
JIleTCs CO3JaHMe WJIM TeHepalus WHPOpMalLMH, KOTOpOe BO3MOXKHO 32 CYEeT
peayi3anuy NpaBoOMOYHs 110 MPOXU3BO/ACTBY HHPOpManuu.

[TpousBoscTBO MHPOpPMALMK SABJISETCA OLHUM U3 HauboJiee BaXKHBIX ITpa-

[18]



December 15, 2016, Sheffield, UK

BoMo4H#. CBO6OJHOE MPOU3BO/ICTBO UHPOpPMAIUK, 0COOEHHO B chepe HayKH U
TeXHHKe, BO MHOIOM OOYC/IaBJIMBaeT TEMIbl Pa3BUTHUS BCEro OOGLIECTBA.
Hactoawmuit Tesuc noaTBepxaaetcs BeiBogoM I1.C. ['ypeBuya, K KOTOPOMY OH
mpuiles Bo BpeMsi aHaiu3a MoHorpaduu 3. Toddaepa «TpeTbsd BosHA» U B
COOTBETCTBHUH C KOTOPBIM 6e3 CBOGOJHOI0 MPOM3BOACTBA MHPOPMALUU He-
BO3MOXHO  «..HCHOJIb30BaHWE ee Ui  CTPEMHUTEJbHOTO  HAy4yHO-
TEXHOJIOTUYECKOTO U COLUAJIbHOIO NMPOrpecca, AJis HayYHbIX HHHOBALMH, pa3-
BUTHS 3HAHUH, pELIEHUS SKOJOTUYECKUX U JleMorpadruyecKux mpobaem» [6, c.
22].

C npou3BoACTBOM MHGOPMALUU CBSI3aH LieJIbIM psJ| aKTyaJbHBIX NPo6JieM.
Hanpumep, C.A. Ky/1MKoB yTBep:kJaeT, UTO Npo6eMbl, CBSI3aHHbIE C OTpaHU-
yeHUeM NPaBOMOYHUSA [0 IPOU3BOJACTBY UHOOPMALUH, ABJIAIOTCA CAaMbIMU Ma-
JIOUCCJIeIOBAaHHBIMU CpeAy Npo6JeM HHPOPMaMOHHBIX IPAaB U TECHO CBs3a-
HBI C sIBJIEHHEM L|eH3yPhbl, TO eCTb KOHTPOJISI 3a NPOXU3BOACTBOM HHPOpPMAIH-
OHHOTO NMPOJAYKTA UCXOJsS U3 KPUTEPHUS €ro NnoTeHUHaJTbHONH ONACHOCTH JJIs
ob6miectna [8, c. 324].

HekoTopasi Heonpe/ieJIEeHHOCTb CYLIeCTBYeT U B 4acCTH ONpejiesleHNs JJaH-
HOTO NPaBOMOYHUS, YYEHBIM NpeJJaraloTcs pasjuyHble GOpMYyJIUPOBKHU. AHa-
JIU3 omnpejesieHuH, npeanoxeHHbix C.A.Kyaukosoii [9, c. 457], U.JI. Bauuio [1,
c. 87], B.C. XmxHsK [18, c. 8] no3BoJsieT CBECTH CMBIC/ IPAaBOMOYHS MO MPOU3-
BO/ICTBY UHGOPMALIUM K CO3/IaHHUIO MOCPEACTBOM TBOPYECKHUX YCUJINN HEKOTO
nHOPMaLMOHHOIO NpoAykTa. OfHako, cpopMyIMpOBaHHOE TaKUM 0Gpa3oM
onpejiejieHHe, XOThb U aKLleHTUPYeT BHUMaHUe Ha 3HaYHMMBbIX CBOHCTBaX Mpo-
M3BOJCTBAa MHPOPMAaLHMH, HO YIIyCKaeT HEKOTOPbIE CYLleCTBEHHble MOMEHTBI U
He HeceT JIO/DKHOW NMpPaBOBOW Harpysku. BciefcTBue yero, cunTaeM Heo6Xo-
JUMBIM TPEJJIOKUTD CJeJyIollee ONpejeseHHe NMPAaBOMOYUS 1O MPOU3BO/J-
CcTBY MHGOPMALUH — 3TO IPeAyCMOTPEHHAsi 3aKOHOM BO3MOXXHOCTb IPOH3Be-
CTH reHepalyio HTHGOPMALMOHHOTO MPOAYKTA, CO3JlaHHe KOTOPOTo He 3alpe-
IIleHO 3aKOHOM, B pe3yJibTaTe KOTOPOH JIMI0, KOTOpOe Mpou3Beso MHPopMa-
[[M10, OJTyYaeT MpaBa U 0053aHHOCTH 06J1aZjaTesis1 MHpopMaruu.

O6paTvM BHUMAaHHUE, YTO CJEJYET UCI0Jb30BaTh UMEHHO TEPMHH 06J1a/a-
TeJib, 3 He COOCTBEeHHUK MHpopmaiuu. [loHsATHe 06JsafiaTesib HUHPOPMaLUU
BIlepBble GbIIO BBEJEHO B HOPMAaTUBHLIKA 060poT B 1994 roay, Bo BpeMs npu-
HATUSA yacTy nepBoit 'K PO, Ho npu 3TOM 3aKOHOAATEb HE ONpeAeTUI «KKOM-
IJIeKca ero NMpaBOMOYMH JJIs1 pasjdyeHHUs] ¢ cOGCTBEHHUMKOM Bemu. JlaHHas
HelopaboTKa OblIa ycTpaHeHa 3akoHOM 06 mHpopmanuu 2006 r., B cTaTbe 6
KOTOporo chopMyJMpOBaHbI NMPAaBOMOYUS M O6GSI3aHHOCTU 06JsafaTess HH-
dopmanuu» [12, c. 150]. [lpyunHON BBe/IeHUS HACTOSIIETO MOHSTHS IOCY-
KUJI TOT QAKT, YTO «BECh KOMIIJIEKC TPAaBOMOYME COOCTBEHHHUKA HA HEMaTepHu-
aJIbHBIH 0G'bEKT, KOUM fIBJIsIeTCs HHPOpMaLUs, paCIPOCTPAaHUTDb IPAKTUYECKU
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HeBO3MOXKHO» [12, c¢. 150]. Hanpumep, nHdopmMalnuio HEBO3MOXHO CAaTb B
apeHJy KakK KaKou-1u60 MaTepuabHbId 06beKT. [lo cioBam M.B. ByHauHa,
NPUYUHON CJ0KUBIIENCA CUTYallMU SIBJSIETCS «OCOOBbIM XapaKTep U 0coOble
CBOMCTBa» [2, c. 124] Takoro 06'beKTa MPaBOBOTO PETyJUPOBaHUs KaK HUHDOP-
Marus.

[IpaBoMOYMe 110 IPOU3BOJCTBY MHPOPMALIUK He SBJSAETCA abCOMIOTHBIM, K
NpUMepy, 3aKOHOM 3alpelLieHO0 MPOU3BOACTBO UHPOPMALIMOHHON NMPOAYKIIUU
HMMellllell 3KCTPEMUCTCKYI0 HampaB/jeHHOCThb (cT. 13 PepepanbHOro 3akoHa
oT 25.07.2002 N114-®3 «O mpoTUBOJENCTBUU 3KCTPEMUCTCKOU JleSITENbHO-
CTH»), BCce 60JIbIIasi KpUMUHAIN3AIMs XapaKTepHa /Jisl MPOU3BO/ICTBA MOPHO-
rpa¢ruyecKux MaTepUasIoB U T.A.

TeM caMbIM, Ha 3Tale reHepalyu HHGOpMal MU pealu3yeTcsl MpaBOMoOYue
[0 POU3BOACTBY MHPOPMaALUH, UMelolllee BaxkHOe GpaKTUUEeCKOoe U puuJe-
CKOe 3HaueHUe U pe3yJbTaTOM KOTOPOro, IBJseTCs epBOHavYa/lbHOEe IpHO06-
peTeHHUe paB U 00513aHHOCTEHN 06J1a/aTes sl MHGOpManuu.

BTopo#i, 3KcIJIyaTalMOHHBIA 3Tal sSBJsSETCd Haubosiee oOmUpPHBIM. Ha
JTane 3KCIJIyaTalMK MHPOPMALMK peasu3ylTcs NPAaBOMOYHUS IO MCNOJIb30-
BaHMUIO, Nlepejiaue U JOCTyny K uHpopMauuu. [Ipy aToM npaBoMouue no nepe-
Jlauye COCTOUT U3 Tpex 6oJiee Y3KHUX IPAaBOMOYHM 110 NpeJ0CTaB/IeHUIO, PACIPO-
CTPaHEHUIO U MOoJyYeHUI0 UHPopMaLUu U MpaBOMOYMEe MO JOCTYNy U3 JBYX
60J1ee Y3KMX IPAaBOMOYHH 10 MOUCKY U MOJIyYEHHIO.

KiroueBbIM MMpaBOMOYMEM 3TOTO 3Tama SBJSETCS HCNOJb30BaHHE MHOD-
Maluy, NoJ KOTOPBbIM C/eyeT IOHUMATh aKTUBHYIO [1eSITeJbHOCTD 10 U3BJIe-
YyeHUI0 U3 UHOpMaLUU NoJie3HbIX cBOWcTB. M.JI. Bauuno, naet ciaepaymwoilee
MOHSTHE UCNI0Jb30BaHUS UHGOpPMALUU — 3TO «IPUMEHEHUE CYO'BEKTOM NpaBa
CO3/JaHHOM MM CaMOCTOSITE/NbHO U MOJyYeHHOU U3 APYyrux UHPOPMAILMOHHBIX
pecypcoB MHPOpPMAIMH B LeJsIX CBOEro XH3HeoOecnedeHUs W peau3alyu
cB00O/], TpaB U 0653aHHOCTEH, yCTAHOBJIEHHBIX 3aKOHO/JATEJIbCTBOM, U OTBE-
yamlllee NPaBOBOMY CTaTycy cybbekTa» [1, c. 88].

Ha mpakTuke pacnpocTpaHeHa CUTyallusi, KOTJa JULO0, KOTOpoe CIIOCO6HO
M3BJIeYyb U3 UHPOpPMALIUU NOJIe3Hble CBOMCTBA He SIBJISIETCS ee 06J1aJlaTeseM.
BciiecTBue 4ero MCnoJib30BaHUID HWHGOpManuM JOJDKHA IpeZIiecTBOBATH
nepegaya nupopmanuu. [IpaBomoune no nepegade MHPOpMaLUK MaIo UCCIe-
JIOBAaHO B IOPUAUYECKON JINTEPATYPE, UCCAE0BATENN B JAHHOW 06J1acTH eJu-
HOJZYIIHO YMa/JlYMBAIOT O JAAaHHOM NPaBOMOYMUH, HE CMOTpPSl Ha €ro MpUCYT-
CTBUE B IlepeyHe 4. 4 cT. 29 KoHcTuTyuu.

B xo/ie HacCTOsIIEro UCCaeL0BaHMs, Mbl IPUILIN K BBIBOAY, UTO MO/ IPaBO-
MOYMEM M0 Nepefade HHGOPMAIMHU CJIeAyeT MOHUMATh MPOLECC MOJHOTO UJIH
YaCTUYHOTO IEepexosa MpaB M 006s3aHHOCTEH o6sazaresnss MHGOpManuM Ha
6e3B03ME3/HOM OCHOBE MJIM 33 BO3HArpaXKJeHHe OT IMepPBOHA4YaJbHOrO 06J1a-
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JaTess MHQOpPMaLUKY K 3aUHTEPEeCOBAaHHOMY JIULLY.

[lepenavya MHGOpPMANMU OCYL[ECTBJSIETCS 32 CYET peasM3aliy MPaBOMO-
YU 10 NOJYYEeHHUI0, PAaCIPOCTPAHEHHUIO U NPeL0CTaBJAeHUI0 HHOpMAIUH, 0-
ceJlHUE SIBJISIOTCS BeCbMa CXOXXUMH U PA3JIUYalOTCA JHUIIb B OJHOM, HO BaX-
HOM acnekTe. Ha maHHBIM acnekT, B 4ucJe APYrUX aBTOpPOB, yka3biBaja T.B.
ByiiyeBa corjlacHo KOTOpOil «KOCHOBHO€e OTJIM4YMe NpefoCcTaBJeHusl HHPopMa-
UM OT ee PAaCIpOCTPAHEHUSI COCTOUT B TOM, YTO MPU PaCHPOCTPAHEHUH HH-
dopManu MmoJsiydyaeT HeompejeseHHbIM KPYyT JIMI, a NPU NpeoCTaBJeHUH
KpyT JIL onpefesen» [3, c. 30].

[IpaBoMOYMe O pacnpocTpaHeHUI0 UHPOpMaL Uy, 6y IyYu OJJHUM K3 CaMbIX
BaXKHBIX CTPYKTYPHBIX 3JIEMEHTOB IpaBa Ha MHPOpPMaAIMIO, YaCTO SIBJSETCS
npeAMEeTOM Hay4yHOH JAucKyccud. CHOPHBIM fBJIseTCS, B TOM uuciae, pakT
BKJIIOYEHHS NMPABOMOYHUSA [0 PAaCHPOCTPaHEHHUI0O MHGOPMaIUHU B CoZepKaHHe
npaBa Ha uHbopmanuo. H.O0. TpaBHUKOB, BONIPEKH YCTOSIBLIEMYCS MHEHUIO,
NpeJJIOXKUJ UCKJIIYUTh JaHHOE IPaBOMOYHeE U3 CTPYKTYPhI IpaBa Ha HHGOP-
Malyio, 10 NpHUYUHE TOTO, YTO «KOHCTUTYLMOHHbIEe IPAaBOMOYUS IO CBOOOJ-
HOMY pPacnpoCTpaHeHUI0 CBOUX MbICJel, Hiel, yoexxAeHUH ¢ UCII0JIb30BaHUEM
JIIOOBIX CPeACTB 06pa3yI0T cofepKaHue CBOOO/Ibl BbIpa)KeHHUs] MHEHUN» [16, c.
21] K CTPYKTYpPHOMY 3JIEMEHTY KOTOPOI'O U CJIeAyeT OTHOCUTD TPAaBOMOYHE 110
pacrnpocTpaHeHH0 HHPOPMaAIUU.

OHaKO BCJIeICTBHE CJIa00W apryMeHTAlluUd JaHHOTO IpeJyioXKeHus (aBTo-
pOM JIMIIb BCKOJIb3b IOJHUMAETCS 3TOT BOIPOC), CYUTAeM HeOO6XOJUMBIM
oCTaTbhCs Ha 6oJiee TPaAULMOHHOW MO3ULUU, B COOTBETCTBUU C KOTOPOI1 Mpa-
BOMOYME MO pacHpoCcTpaHeHUI0 UHPOpPMALUI0 BXOAUT B YHUCJIO CTPYKTYPHBIX
3JIEMEHTOB IpaBa Ha MHPopManuio. Kpome Toro, Tak Kak npaBo Ha nH$opMa-
L[MIO SIBJISIETCS MPOU3BOAHBIM OT MpaBa Ha CBOGOJY CJIOBA U CBOGOABI BbIpa-
>KeHUsI MHEHUH, OHU He MOT'YT pacCMaTPUBAaTbCS B OTPbIBE APYT OT Apyra.

PacnpocTpaHeHue HeKOTOpoW HHPOpPMaLUKM MOXeT ObIThb 3alpelieHo.
Hanpumep, uapopmauus, HanpaBjeHHass Ha pa3KUraHUe BOWHBI, OCKOpPOJIsi-
Iolasl YYBCTBAa BepyOIIUX JUO0 coZiepKalasi NpU3bIBbl K COBEPLUIEHUIO Tep-
POPUCTUYECKUX JEeMCTBUH, MocAramias Ha 4ecTb, JJOCTOUHCTBO U J€JIOBYIO
penyTalnuio, HENPUCTOWHasA, TopHoTrpadudyeckas HHGoOpManus 1 T.1,

B HacTos1ee BpeMs CJI0XKUJIACh TEHAEHLUS paclinpeHus Kpyra uHpopma-
MU OrpaHMYEHHON K pacmpocTpaHeHUIo. Bce yalle B Hay4yHOU AUCKYyCCUU
3BYUUT TEPMUH «BpeJHasA UHOPMAIHsI», 10/ KOTOPOW MOHUMAIOT TAKyH WH-
¢dopmanu, pacnpocTpaHeHHe KOTOPOW MOXeT MPUBECTH K HEraTUBHBIM I10-
CNeCTBUSIM.

K oiHOMy U3 BHJI0B «BpeJHOH MHPOPMALUKU» OTHOCSAT JIOXKHYI0O HHPOpMa-
L[M10, B OTHOLIEHUH KOTOPOW BCe HACTONYHBee 3ByYaT NMPU3bIBbI K YCTAaHOBJIE-
HUIO OTBETCTBEHHOCTH 3a ee pacnpocTpaHeHue. OCOGEHHO aKTyaJbHO 3Ta
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npo6JeMa 03By4MBaeTCs Ha MeXAyHapoJHOM ypoBHe. [loguyepkuBaeTcs, UH-
dopManusa Ao/bKHA UMeTb NPaBJMBBIMA U HeNpeAB3ATHIM XapakTep U He NpPHU-
HOCHUTb BpeJia ApYy>KeCTBEHHbIM OTHOLIEHHUSM MexJy rocyaapcrsamu. Hacto-
ALAN Te3uc NoATBepxAaeTcsa ucciaegoBanusamMu E.b. [aHwmKUHON, corjlacHO
KOTOpPOH HeoOXOJUMOCTb B pa3paboTKe HOPM YCTAHABJIMBAKLIUX OTBET-
CTBEHHOCTb 3a yMbILJIEHHOE pacnpocTpaHeHue J0XXHOW MHPOPMALUH, KOTO-
pasi cnocobHa HaHeCTH CylLleCTBEHHBbIH BpeJ MpaBaM U 3aKOHHBIM UHTepecaM
JIMYHOCTH, 06L1eCTBA U TOCYAApCTBa B LIeJIOM, «...CTAHOBUTCS Bce 6oJjiee ode-
BU/JIHOH, OCOOGEHHO KOTJa CKJIAAbIBAETCS CHUTYyalusl, YyrpoKawlas MHPY U
MEX/IYHapOJHOU 6€30NacHOCTH, B YaCTHOCTH, Korja UHPOpMaLus BJAUSIET HA
npuHaTHe pemeHnii CoBeta besonmacHoctu OOH» [5, c. 25].

BbIcOKyl0 NpaKTHYecKyl0 BaKHOCTb IpPO6JeMaTHKAa pacnpoCTpaHeHUs
JIOXKHOM MHPOpMALMK UMeeT U BHYTPH CTPAHBI, B YACTHOCTH B KOMMEPUYECKOH
chepe. B cooTBeTCTBUM C [JeHCTBYIOIIMM 3aKOHOJATEJbCTBOM, NpoJaBel,
(ycanyrogaresib) 06si3aH MPeAOCTABJIAThH JOCTOBEPHYH KOMMEpPUYECKYH HH-
dopmMaLumo, To ecTh, TaKylo HHGOPMALMIO O TOBApPaX M ycayrax, KoTopas mos-
BOJIUT NOTPEOGUTEIO0 IPOM3BECTH KOMIIETEHTHBIH BbIOOp. [Ipy npepocTtasIe-
HUU NIpoJiaBLoM (ycayrojaTesieM) JOXXHON MHPOpPMaLlUK «HApYIIAOTCS NpaBa
NoTpe6GHTeNIsT Ha OXpaHy 3/0pOBbsl U Ha CBOOOJHOE HCIOJIb30BaHHE CBOETO
uMyuiectsa... (T.e. 4.1 ct.41 u 4.1 c1.35 Koncrtutyuuu P®)» [17, c. 49]. B cuny
IIMPOKOHN PacHpoOCTPaHEHHOCTH NMPABOOTHOIIEHUH B chepe MpoAaku TOBAPOB
Y yCIIyT, HAcTosAas npobJieMa NpeACcTaB/aseTcsl BAXKHON U aKTyaJIbHOM.

3a pacnpocTpaHeHHEM WJIM NpeJocTaBjJeHHeM HHGOPMALUH JOKHO CJle-
Jl0BaThb NoJiyyeHHe MHGOPMALMM 3aHHTEPECOBAHHBIM JHIOM. [lepesaua uH-
dbopManuu oKaHYMBAETCS B MOMEHT ee MoJIydeHUsl (BpydeHHUs aZpecarty), 4To
0COOGEHHO Ba)KHO MOJYEPKHYTh B CBSI3W C TEM, UTO NMPOLECC Nepesjaydu, peasu-
3yeMbIM C NMOMOIIBIO PACIPOCTPAHEHHUs WJIM NPELOCTABJIEHUS MOXET HMETh
BecbMa JJINTEJNbHBIN XapakTep. K npruMepy, kakas-11u60 nHGOpMaLHs MOXKET
ObITb HampaBJieHa 3aHHTEPECOBAHHOMY JIMILY IOYTOBBIM OTIpaBJEeHHUEM, OJ-
HaKoO JJINTeJIbHOE BpeMsl He MOXET ObITb BpyyeHa M0 KaKUM-JIH60 MPUYMHAM.
ITO MOXKeT ObITh, KaK 6e3/jeHCTBHE CaMOro 3aMHTEPECOBAHHOTIO JIMIA, €CJI OH
CO3HATEJIbHO WUJIM B CUJY KAaKHUX-JINGO IPUYUH HE CTPEMUTCS MOJYYUTh HOYTO-
BO€ OTIIpaBJIEHHE, TAK U OLUIMOKA CO CTOPOHBI pAGOTHUKOB MOYTOBOM CJIYKOBI,
yTpara KOppeCnoHAeHUH U T.J. B Tako# cuTyanuu cienyet roBOpUTh O He3a-
BEpLIEHHOCTU peasM3ally NMPaBOMOYHs MO Nepefadye MHopManuu. AHaso-
TUYHas CUTyaLUs XapaKTepHa U JJIsl peajM3aldy IPaBOMOYHUs JOCTyINa K UH-
dopManuy, KOTOpoe TaK Ke 3aKAaHYMBAETCS B MOMEHT IOJIyYeHHUsI 3aHHTepe-
COBAHHbBIM JIML[OM UHGOPMALIMH.

[TonydyeHue JMIIOM TOW WJIM MHOH MHPOPMAIMU, MOXKET UMETh CYIeCTBEH-
Hoe mpaBoBoe 3HayeHHe. C MOMeHTa MoJiydyeHUs1 MHPOpPMALMK 0 HapyLUIEHUU
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ero npaBa JiJIs 3aMHTEePecOBaHHOI0 JIML]a HAYMHAeTCs TeueHue Npoleccyasb-
HBIX CPOKOB, B paMKaxX KOTOPbIX OH UMeeT NPaBo 06paTUThCS 3a CyAe6HOH 3a-
muToi. Hanmpumep, B cooTBeTCcTBUU C 4. 4 cT. 198 AIIK P® rpaxkgaHuH uim op-
raHu3alus UMEerT MPaB0O 00PATUTHCA B APOUTPaKHBIN Cy/, 32 3alIUTON CBOUX
IpaB B TeYeHUH TPeX MecsIeB CO AHsA, KOT/la UM CTaJI0 U3BECTHO O HapyLIeHUH
VX TIPaB ¥ 3aKOHHBIX UHTEPECOB.

Bo3MoOXXHa M NPOTHUBOIOJIOXKHAs CUTyaljusi, Korja IoJy4eHHe TOH WU
MHOW MHGOpMALMM BO3JlaraeT Ha IoJiyyaTesis OoNpejeseHHble 0653aHHOCTH,
HEHCIIOJIHEHHEe KOTOPBbIX MOKeT UMeTb HeraTUBHbIE NIPAaBOBbIE I0C/Ie/CTBUS,
BbIpa)Kalolyecss pasMYHbIMU BHUJAMH OTBETCTBEHHOCTH (MaTepHUabHOTO,
aIMUHUCTPATUBHOIO, JUCLUIIJINHAPHOTO U UHOTO XapakKTepa). Hanpumep, fo-
FOBOPOM MO3KeT ObITb YCTAaHOBJIEHO NIPAaBO CTOPOH B OZJHOCTOPOHHEM NOpsIKe
O0TKa3aTbCA OT €ro UCIOJHEeHUs U NpeAycMOTpeHa npoueaypa B paMKax KOTO-
poi mosyyatesp MHPopManuu 06s3aH C MOMEHTA I0Jy4YeHHUsI TAKOTO OTKasa
MIPOU3BECTH ONpesieeHHble AeHcTBUA (0CBOGOAUTE NOMeIeHHE, JEMOHTHUPO-
BaTb KOHCTPYKIMIO U T.A.). HeucrnosHeHne Takoro ycjoBUsl MOXeT NOBJIeYb
npUMeHeHUe WTPadHbIX CAHKIUM.

TeM caMbIM, Nlepesiadya MHPOPMaLUK MOXKET NPOU3BOJUTCA KaK B MHTepe-
cax ImoJiy4yaTesid, Tak M B MHTepecax JIMLA Nepejawilero. B xone nepefadu uH-
dopmanuy, y 060MX CTOPOH BO3SHUKAIOT B3aMMHO KOPPECIOHAMPYIOLIME TpaBa
Y 06513aHHOCTHU. B 3TOM 1/1aHe MpaBoMovMe Mo nepefadye HHGOPMALUK 3HAYH-
TeJbHO OTJIMYaeTCcA OT NMPAaBOMOYHUSA JOCTyNa K MHPOpPMalMH, UMeILIero Bo
MHOT'0 CXOXYI0 CTPYKTYPYy Y 06pa3yeMoro COBOKyIHOCTbIO IPaBOMOYHM MoOHUC-
Ka Y NoJlydeHust ”HGOpMalKH.

[Tosunusa mo moBoJy cofep:KaHHS MPABOMOYHMS AOCTyna K MHpopMaruu
y»Ke BbICKa3bIBaJlaCchb HAMH paHee B Te3ucax [14] u ctaTtbe [13], a Takke moJIy-
YWJa cBowo ampobanuio B xoze XVIII MexayHapoAHON Hay4HO-NPAKTHYECKOHN
KoHbepeHIMH M0J0AbIX yueHbIX «HopMa. 3akoH. 3akoHoAaTeabCTBO. [IpaBo»,
npouefmeit B 2016 rogy B ropoge [lepmu.

Takke, Kak ¥ B cjydae nepefayd MHGOpMaUH, JOCTYN K WHGOPMALUH
MOKHO CYHUTATh pPeaJIM30BaHHBIM TOJIBKO C MOMEHTA MOoJy4YeHUsI UHPOPMAIUH.
[Tpu 3TOM, peasu3anusi MpaBOMOYHs Ha MOJydYeHHe HHPOPMAIMU CTAHOBUTCS
BO3MOXHbBIM TOJIbKO ITIOCJIe OCYIlecTBJEeHUsl NMOHUCKAa U YCTAHOBJIEHUS JIMLa,
siBJIAtOLLerocs o6sazaTesneM HHGopMaLnuu. JlaHHasA NO3ULUs MO TBepPKAAeTCs
MHeHHeM B.C. XMKHSIK B COOTBETCTBUM C KOTOPOM «T€PMHUHBI UCKATh U MOJY-
4aTh 0603HAYaIOT iBE CTOPOHBI O/IHOTO M TOTO K€ JIeUCTBUS U TECHO B3aUMO-
CBsI3aHbI: 6€3 CTpeMJIeHUsI HAUTU NHGOPMALMI0 HEBO3MOXKHO MOJYYUTh €€...»
[18,c.9].

BaKHbIM OT/IMYMEM NPaBOMOYMA A0CTyNa K UHGOPMALUU OT NPaBOMOYUSA
nepejayu MHGOpMaLUK ABJsETCS ero oJHOCTOPOHHUM xapakTep. [Iponenypa
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peasvMsanuM JocTyna K WHPOpManuu Bcerja HAauyMHAET OCYLIECTBJEHHE
BCJIE/ICTBUE NMPSIMON 3aMHTEPECOBAaHHOCTH GyAyllero nojy4aTtesns uHpopma-
1M, BbIpQXKEHHOW B yCTaHOBJIEHHOUW ¢opMe. Kak mpaBuJio, peub UAET O Ka-
KOM-JIN60 3asiBJIEHHH, OJIHAKO BO3MOXHbI U Jpyrve GpopMbl, HAPUMEP, ITO
MOXeT GbITh BONPOC Ha OQHUIMAIBHOM CaiiTe roCyZapCTBEHHOTO WJIM MyHHU-
[MIIaJIbHOTO OpraHa, Ha KOTOPbBI NMocJ/eIHNE JO/DKHBI JaTh OTBET B YCTAaHOB-
JIEHHBIX 3aKOHOM CPOK.

PeasiM3anuy nmpaBOMOYMS Ha AOCTYN K UHOOPMAIUU SIBJSETCA OJHOU U3
HauboJiee JUCKYCCUOHHBIX TEM KOHCTUTYIIMOHHOTO MpPaBa U TECHO CBSA3aHO C
JlesiTeIbHOCTbIO TOCYZIAPCTBEHHBIX U MyHUIIMIIAJbHBIX OPraHOB BJIACTH, KOTO-
pble He TOJIbKO He JO/DKHBI MPEeNnsATCTBOBATH MOJIyYeHUI MHPOPMALMH, HO
00s13aHbI CIOCOGCTBOBATD, CO3/1aBaTh YCJIOBHSA [JIJis ee nosydeHus. K nmpumepy,
.2 cT.5 @egepanbHoro 3akoHa ot 29.12.1994 N 78-®3 «O 6UbJIHOTEUHOM Jie-
Jie» YCTAHOBJIEHA 0653aHHOCTb TOCYJ]JapCTBa U MYHUIIMIIAJUTETOB MO CO3/a-
HUIO CETH O6IIEeJOCTYIHBIX OUOJIHUOTEK, 6eCIIATHO OCYL[ECTBJISIONUX OCHOB-
Hble BU/bl OUGJIHMOTEYHOr0 00CayKuBaHus. Ctatbsamu 13, 24 PenepasbHOTO
3akoHa oT 22.10.2004 N 125-93 «06 apxuBHOM Jesie B Poccuiickoit ®enepa-
LMU» YCTAHOBJIEHO, YTO FOCYJapCTBEHHbIE OpPraHbl, OpraHbl MECTHOTO CaMoO-
yIpaBJeHUs] MyHUIMNIAJIbHOTO pailoOHa, TOPOJICKOr0 OKpyra U BHYTPUTOPOJI-
CKOro palioHa 006s13aHbI CO3/1aBaTh apXWUBbI [Jisl XpaHEHHs], KOMILJIEKTOBaHHUS,
y4eTa U UCIOJIb30BaHHUS, 06PA30BABIIMXCS B MPOIECCE UX AEATEJTbHOCTH ap-
XUBHBIX JJOKYMEHTOB, a TaKXKe 00513aHbI 06eCIeYuThb AOCTYI K apXUBHBIM [10-
KyMEeHTaM.

Cnenuduka B3aUMOJIEHCTBUS C OpraHaMU TOCYJApCTBEHHOW WU MYHUIIU-
NaJIbHOU BJIACTH U CyI[eCTBEHHbIE IPAaBOBble 0COOEHHOCTHU JJAHHOI0 MPOIleCca,
B YAaCTHOCTH OJHOCTOPOHHSISI HANPaBJIEHHOCTb JAHHOTO MPAaBOMOYHs, 06Y-
CJIaBJIMBAIOT HEOOXOJUMOCTb PACCMOTPEHUS MPABOMOYHS IO AOCTYIY K WH-
dopManuu OT/JeJIbHO OT MPABOMOYHMSA IO mnepenadye uHopMmanuu. K coxasne-
HUIO, TMIOMBITKU OCYyAAapCTBa B JIUIE €eT0 OPraHOB «ype3aTh» UHGOPMUPOBaH-
HOCTb HaceJIeHHSs CJle/lyeT pacCMaTpPUBATh KaK 0O0leyesloBeYecKylo TeHJIeH-
[[MI0, YTO TOJATBEpPXJAeTcsl UCCIe0BaHUSIMU MHOTHX y4YeHbIX. B kauyecTBe
nmpuMepa MOXHO HpuBecTH mo3unuio H.I0. KopueHKOBOH, KOTOpyr Ha3BaH-
HBIA aBTOP CHOPMYJIMPOBAJ B XOJle aHAIM3a CTAHOBJIEHUS] KOHIIENMIMHY ITpaBa
Ha uHpOpMaLMIO U KOTOpas 3BYYUT CJIeJYIOIIMM 00pa3oM: «Ha MPOTSKEHUHU
YeJIOBEYECKOW HMCTOPHUU MOXHO KOHCTAaTHUPOBATh CTPEMJIEHHE JIIOGOro rocy-
JlapCTBa MaKCUMaJIbHO 33aCEKPETUTh CBOIO JESTENbHOCTh, OTTOPOJUTHCA OT
HacesieHUs1. CyO'beKThI BJIACTH, Y/lep>KHUBasi OT PacHpoCTpaHeHUs] OOLIEeCTBEH-
HO-3HAYUMble CBeJIeHUs], OCYIEeCTBISIOT KOHTPOJIb HaJ| yIIPABJISIEMbIMH U MO-
TYT MOJIeJIUPOBATh KeJlaTeJbHOEe pPa3BUTHEe OOBEKTHBHBIX OOCTOSTEbCTB.
Cama peasiM3anus BJACTHBIX IIOJTHOMOYHH BCErZla HOCUT 3aKPBIThIA XapaKTep.
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3/4ech NPUCYTCTBYeT KOPINOPATUBHBIN AyX, OTJeJSIOUIMNA HHTepechl BJIaCTBY-
IOLUX JIIOJIEN OT UHTEPECOB MOABIACTHBIX» [7, c. 12].

Haunbo/bLIyo C/I0KHOCTh COCTABJsSET obecredyeHUe AO0CTymna K MHPopMa-
I[UH, KOTOpasi He pe/icTaBJeHa B CBOOOIHOe obOpalleHue, Obla CO3/jJaHa B XO-
Jle eATeJbHOCTH OPraHOB IOCYJapCTBEHHON WJIM MYHULMNAJIBbHOW BJIACTH,
60 aKKyMyJIMpOBaHa UMHU NOCPEACTBOM INepe/iladid MUHQOPMALUU U3 KaKUX-
JIn60 UCTOYHUKOB. B cooTBeTCcTBUM C 4.2 cT.24 KoHcTuTyuu PO npaBom 3Ha-
KOMHTBCS C TaKOU HHPoOpMaIMel 06/1a/jal0T JIUIIb Te JIUIA, paBa U CBO6O/IbI
KOTOPBIX 3TOU HHPOpMaIMell HEMOCPEe[CTBEHHO 3aTParuBaTCA.

Pan uccneposaresel, B yacTHocTH H.O. TpaBHUKOB, BbICKa3bIBaeT 060CHO-
BaHHOE COMHEHHe 110 OBOAY CTOJIb Y3KOH TPAKTOBKHU IIPAaBOMOYMSA Ha AOCTYI
k uHopMauuu. CuuTaeT, YTO JaHHOe IpaBOMOYHe cjeJyeT NOHUMaTh pacllu-
pPUTENBHO, KaK IPaBOMOYHE Ha JOCTYI B IIMPOKOM CMBICJIE, B COOTBETCTBHH C
KOTOPBIM KaXK/ bl MMeeT NPaBO Ha JOCTYI «JOObIM CBEJEHUSIM, KDOME TeX,
JIOCTYIl K KOTOPBIM OrpaHH4YeH 3akoHOM» [17, c. 49]. [loguepkuBaeTcs, 4YTO
VMeHHO LIMpPOKOe NOHMMaHWe NPaBOMOYMS MO AOCTYNYy K MHPOpMaluu Xa-
paKTepHO [J1s JleMOKpaTH4YeCKoro o61ecTBa U NO3TOMy HauboJsiee NOAXOAUT
pPOCCUHCKOMY IrOCyZapCTBY.

Tak>ke, B mosib3y 6oJiee MHUPOKOTO MOHMMAHUS MPABOMOYHS Ha JOCTYI K
MHPOpMAIlMM TOBOPUT YK€ HMEWIUIcS B Halled CTpaHe CyLieCTBEHHbIH
HEraTUBHBIN ONbIT. HU JI/11 KOTO He CEeKpeT, 4YTO BO BpeMeHa CyIeCTBOBAHUSA
CoBetckoro Coro3a pa3sBUTHe NPOUCXOJUJIO HE B YCJIOBUAX JOMHHUPOBAHUA
JleMOKpaTUYeCKUX NPUHLIUIIOB U UHCTUTYTOB, [I/Is1 KOTOPBIX XapaKTePHO CTPO-
roe cobJio/leHye NpaB U CBOOOJ, yesoBeKa U rpaxkJjaHuHa (npaBa Ha MHOp-
ManMio B YaCTHOCTH), @ B YCJIOBUAX TOTAJUTapU3Ma CO CTPOTMM JI03UPOBAHU-
eM HHGOpMaLKH NTepeiaBaeMoi HaceJeHHIo.

HeraTuBHble MOC/NEACTBHUA TAKOrO IOJIOXKEHUS Belllel BepHO OlLleHeHbl
A.B.Manbko, 1o cj10BaM KOTOPOTO «yIlepGHOCTb, 0AHOGOKOCTb, YCEUEHHOCTD
vHpOpMaluM, T. e. NIPOU3BOJIbHAsA [JO3MPOBKA INpsSMOM CBsS3M, Ha NepBbIH
B3IJIs1ZI, BBITOAHAS AJ1s1 Cy6beKTa ynpaBJjeHHs], B KOHIlE KOHLIOB IPUBOJUT K
yliep6HOH U yCceueHHOH, 06'bEKTUBHO «J03UPOBAHHOW» MHGOPMALUH, TOCTY-
Nawued Mo KaHajJaM 06paTHOM CBSI3H, YTO, ECTECTBEHHO, BHIBOJIUT Ba)KHEH-
LIyI0 CTaZ1I0 YIIpaBJeHUsl — NPUHATHE pellleHUH — M3 HopMaJibHOro (peaJb-
HOro ¥ 3¢ GeKTHBHOr0) pexuMa U CBOJUT ee Ha HeT..» U B UTOre NPUBOJUT
rocylapCTBO «B 3KOHOMHUYECKUH, MOJUTUYECKUH U NpaBoBOM Tynmuku» [10, c.
57].

Ha HacTosimeM 3Tame rocyfapCTBEHHOTO U OOLIECTBEHHOrO Pa3BHUTHS,
HaCTyIHJIO BpeMs 0TKa3aTbCsl OT HEOOOCHOBAaHHO Y3KOHW TPaKTOBKM MPaBOMO-
4yusi Ha AOCTyn K uHopMauuu. HeobxojrMo co3ziaThb yca0BUs 06JafaHuUsA
rpakfjaHaMU MOJHOM U A0CTOBepHON HHdopMaluel, 6e3 KOTOpoil HEBO3MOX-
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HO OKa3aHMe BJIMAHUA Ha NPUHHMMaeMble NOJUTHYECKHE pelleHus], HeBO3MO-
KeH BbIOOp 0611eCTBOM Jla/ibHeHIlero NyTH Pa3sBUTHsI CTPaHBbI, a TAKXe Cylie-
CTBOBaHHe PAaBOBOTO U UCTUHHO JleMOKPaTHU4Y€eCKOr0 roCcyAapCcTBa.

OaHMM U3 NyTed MOBBIIIEHUS WHPOPMUPOBAHHOCTH TPAXKJAH SIBJSETCA
o6s3aTesibHas MyO6JIMKALUs OpraHaM{ roCyJapCTBEHHOM M MYHUIIMNAJbHOU
BJIACTH Ha 0QUIMAJBHBIX pecypcax NOAPOOHBIX OTYETOB O CBOEH JeATesbHO-
CTU. B mepcnekTuBe, Bce 6oJiblllee pacnpoCTpaHEHHE KOMIBIOTEPU3ALUU B
MOJIUTUYECKON cdepe COCOOHO He MPOCTO 06EeCHeYUTb UCUEPINbIBAIOIIUNA U
MOJIHBIN JOCTYI K UHGOPMALUH, HO JJaTh BO3MOXXHOCTb JII060MY I'DaKJaHUHY
NPUHUMATh y4acTHe B BbIpabOTKe WHTEPECYIOIHUX ero MOJUTHYECKUX pelle-
HUH. Ha Ha3BaHHOH uJiee, OCHOBaHAa TeOpHUA NAPTULMIIATOPHOM JIeMOKpPATHH.
BHeapeHre mapTULMIATOPHON JeMOKpaTHHM B >KU3Hb, B TOM 4MCJle NOCpeJ-
CTBOM HCI0JIb30BaHUSA N€PCOHANTbHBIX KOMIIbIOTEPOB /11 IPUHATUA NMOJUTH-
YeCKHX pellleHUuH C0COOHO KapJWHa/IbHO U3MEHUTb OTHOIIEeHUs rocyJapcTBa
K OOIIECTBY U OTAEJbHOU JIMYHOCTH.

TeM caMbIM, Ha 3Tane 3KCIIyaTalu¥ MHGOPMALMH MPOUCXOAUT peasn3a-
L[Msl IPaBOMOYHMH, HaNIPaBJEeHHBIX HA BBINOJHEHUE TPEX IieJIeH:

1) nepezfada uHpopMauuy, 1M60 obecrneyeHue JOCTyna K MHGopMaLuy 3a-
VHTepecOoBaHHOMY JIUIy, CHOCOOHOMY U3BJIeYb U3 Hee N0JIe3Hble CBOMCTBA.

2) noayyeHne UHGOPMaALMU 3aMHTEPEeCOBAaHHBIM JIMLOM, ABJAMOILEecs KO-
HEYHBbIM 3TAloOM peajM3alUHu NPaBOMOYUH 10 Nepejayde U AOCTyny K uHop-
MaLnuH.

3) nsB/jedyeHUe U3 UHGOPMALMU ee M0JIe3HbIX CBOMCTB, MOCPEACTBOM pea-
JIN3aLMM IPaBOMOYHA 110 UCN0JIb30BaHHI0 MHYOpMaLUY;

Ocob6oe nosioxeHHWe B CTPYKType NpaBa HAa MHPOpMAlMI0 3aHMMAIOT Ipa-
BOMOYHS], UMEKIHe 06eCIeYUTENbHY0 HallPaBJEeHHOCTb, T.€. IPaBOMOYHS 110
XpaHEeHHUIO U 3amuTe nHGopMayuu. OHU He BIUCHIBAIOTCS B NPEJCTABIEHHYIO
JINHEHHYI0 CTPYKTYPY «KHW3HEHHOTO IMKJIa HHGOPMALUU» U JOJLKHBI CONPO-
BOX/aTb MHPOPMAIMIO C MOMEHTA ee CO3/JJlaHUA 10 YHUUYTOXKEHHU .

C y4eTOM OTCYTCTBUS B POCCHMHCKOM 3aKOHOJATeJbCTBe OIlpefesleHui
XpaHeHUd Y 3alUTbhl UHGOPMALUM HEOOXOAUMO UYeTKO ONpeJesUTb CMBICI
JIaHHBIX IPAaBOMOYHH.

Bonpoc xpaHeHust tHGoOpMaLMK B HayKe KOHCTUTYLHOHHOTO NMPaBa MOXKHO
OLIEHUTBh KaK cJabo KpalHe HCC/IeJ0BaHHbIN. /laHHOMY NPaBOMOYHIO NMPAKTH-
YeCcKH He y/ess1IoCb BHUMaHHe He YYeHbIMH, HU 3aKOHOJiaTesleM, O 4YeM CBU-
JleTeJIbCTBYEeT, B YAaCTHOCTH, OTCYTCTBHE JIeTAJbHOTO ONpeJie/IeHUs1 XpaHeHus
nHpopManuu. C yueToM TOTO, YTO XapaKTePHOHN 4epTOH NOCTUH/AYCTPHUAJIbHO-
ro 00IeCTBA ABJISETCS PEBOJIIOLMS B CPe/ICTBAX XpaHEHUS] HHPOpMaLKH, IPO-
6eJibl B TPABOBOM PETryJIMPOBAaHUY XpaHEHNUs] HHGOpPMaLu MOTYT CTAaTh Cylie-
CTBEHHOH Mpo6sieMoi. Pa3BuTHe W COBEpIIEHCTBOBAaHHE CPEJCTB XpaHEHUS
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MHQOpMallMK NO3BOJISET AaXKe PAAOBOMY TPaKJAaHWHY XPaHUTb TepabaWThl
pPa3JIMYHBIX CBEJIEHUH, ropaszio 6oJiee 3HAUYUTEbHbIE 6a3bl AaHHBIX GopMU-
pyoTcs B Xoie QYyHKLHOHUPOBAHUSA OpraHoB My6JMYHON ByacTu. Bce Boile-
Ha3BaHHOe O0yCJaB/JIMBaeT HEOOXOAUMOCTb YCTAHOBJEHUS HA delepasbHOM
yPOBHe eJMHBIX [IOAXO/A0B K NIPaBOBOM perjlaMeHTalluM XpaHeHUs1 UH$oOpMa-
LMY, KOTOPOe B HacTosllee BpeMsl NPOU3BOAUTCA 00JblIEN 4acTbl BeJOM-
CTBEHHBIMU HOPMAaTUBHBIMHU aKTaMH, KOPIIOPAaTUBHBIMU WHCTPYKLUSAMHU HUJIH
He perjiaMeHTHpyeTCs BOBCe.

Heob6xoanMocTh YHUGHULIMPOBAHHOIO MOJX0/a K NPAaBOBOMY peryJupoBa-
HHUIO XpaHeHUs HHGOpMaLUU 06yclIaBAMBaeTCs TaKXke MUPOKHUM paclnpocTpa-
HeHHeM NpaBOHapyUIeHUH U NpecTyIJieHuH B JaHHoW cdepe. B kauyecTBe
npuMepa MOXKHO MPUBECTU CJaydal, MMeBIIUN MecTo B [lepmu B 2016 roay, B
X0/le KOTOPOro Ha YJIMLY B pe3y/bTaTe XaJaTHOCTH COTPYAHUKOB IIpaBooOXpa-
HUTEJIbHBIX OPraHOB ObIJIM BbIOGPOILIEHB! JeCATKH MOJULIENCKUX JOChe C JINY-
HBIMU JaHHBIMH NepMsAKOB. Hanumo HapylieHre npaBus XpaHeHUs1 HHGoOpMa-
LIMY, a TaKXKe [IpaBa IPakJjaH Ha 3alUTy NepCoOHaNbHbIX JaHHBIX. CX0XHUe cy-
Yay UMeJIM MeCTO U B IDYTMX peruoHax Hallled CTpaHbl, YTO B CBOEH COBOKYII-
HOCTH NOPOXKJaeT He0OX0JUMOCTb 3aloJIHEHUs] TPo6eoB B IPaBOBOM pery-
JINPOBAaHUU XpaHEHUs WHPOpPMAIMH, OCMbICIEHHE JaHHOTO IPaBOMOYMSA Ha
YPOBHE KOHCTUTYIIMOHHOTO NpaBa ¥ $opMyIMpPOBAHUE €0 ONpe/e/IeHUsI.

[Io npu4YMHe OTCYTCTBHUS JIETAJBHOI'O ONpeZeSeHus] XpaHeHus1 WHPopMa-
LMK B POCCUHCKOM 3aKOHOJATeJbCTBE WJM JOKTPUHAJBHOTO OMpejeseHus
JIAHHOTO TMPaBOMOYMSA B TPYyZax OTeYyeCTBEHHbIX TEOPETUKOB KOHCTUTYLMOH-
HOTrO IpaBa, HaMU OblJI0 U3Y4YEHO 3aKOHO/ATebCTBO OJIMKaMIIero 3apyoexbsl.
Tak corsiacHo 3akoHy YKpaunsbl oT 02.10.1992 Ne 2657-XII «06 unpopmManum»,
BBeleHHOMY B gelcTBHe [locTaHoBneHneM BepxoBHoi Paael Ykpannbr Ne
2658-12 o1 02.02.1992 roza, nox xpaHeHHeM HHbOpPMaLMU IOHMMaeTcs obec-
nevyeHHe HaJJjiexallero COCTOsIHUA UHGOPMALUU U ee MaTepHaJbHbIX HOCUTe-
Jled. HazBaHHOe onpe/fiesieHUe, XOTS U JJOBOJBbHO TOYHO OTOOGpaxaeT CyThb Xpa-
HeHUs1 UHQOPMALUH, He JEMOHCTPUPYET BaXKHBIX IPABOBBIX 0COOEHHOCTEH
JIaHHOTO NPaBOMOYHS.

CunTaeM HEOOXOLWMBIM, CPOPMYJHPOBATH NPABOMOYHE II0 XPAHEHHIO
nHbopManuu 6oJiee IMWHUPOKO U C YI€TOM OCOGEHHOCTEM peasnsanuu UHPOP-
MaLMOHHBIX IPAaBOMOYHH M3JI0)KEHHBIX B HacTosALel cTaTbe. Tak noj xpaHe-
HHeM UHGOPMALMU CcllelyeT MOHMMATh — 0COOYI0 CUCTEMY CTPYKTYPHUPOBaHUA
M obecrnedyeHUs] COXPAaHHOCTH MHGOPMALMHU U ee MaTepUaTbHbIX HOCHUTEJIEH,
006yC/IOBJIEHHYI0 00'b€KTUBHOM LIEeHHOCThI0O MHPOpPMAIMU U Hepa3pbIBHO CBS-
3aHHad C OCyIlleCTBJIeHUEM ee 3aLUThI.

BciegcTBue HepaspblBHOW CBSI3M XpaHEHHWS M 3alluTbl MHGOpMaLMW,
Heo0X0/AMMO TaKXe JaThb KPAaTKY0 XapaKTepPUCTUKY NocjeJHeMy U3 Ha3BaH-
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HbIX MpaBoMo4yuil. B cooTBeTcTBUU co cT.16 PemepasbHOro 3aKoOHa OT
27.07.2006 N 149-®3 «06 nHdopmManuu, “HPOPMaIMOHHBIX TEXHOJOTHSX U O
3amuTe MHGOPMALMU» MOJ, 3aUMTOR MHGOPMALUU ClIeAyeT MOHUMATh KOM-
IJIEKC MPABOBBbIX, OPraHU3alMOHHBIX U TEXHUYECKHUX Mep, LEeJbI0 KOTOPBIX
SIBJISIeTCS oOecreyeHue 3alUThl MHPOPMALIMKM OT HENPABOMEPHOTO JIOCTYIA,
YHUYTOXEHUSI, MOJAUUIMPOBAHUS, OJOKHUPOBAHHUS, KOMUPOBAHHUS, Mpeo-
CTaBJIEHHS, PacCIPOCTPAHEHUS], A TAKXKE OT UHbIX HEIPABOMEPHbIX JIeUCTBUHN B
OTHOIIEHUU Takoh uHpopManuu. Tak ke K 1ieJiIM Mep 3alMTbl MHGOpMaLMU
3aKOHOJaTe/ib OTHOCUT COOJIIoieHHne KOH(UJEHIUAJbHOCTH HHPOPMALUHU
OTPaHUYEHHOrO JI0CTYIIA, peai3aliio IpaBa Ha AOCTYI K HHGOpMaIUH.

CrenyeT o6paTUTh BHUMaHKE Ha JABOSKHH MOAXOJ 3aKOHOJATess Ha BO-
npoc obecredyeHus: JOCTyna K MHPOpMaALUM, C OAHON CTOPOHBI 3alUTa HH-
dopManuu JoJpKHA NPensTCTBOBATb HENPAaBOMEPHOMY [JOCTYNy, C ApYyrow
CTOPOHBI — COCOGCTBOBATh peau3aluy AOCTyNa K MHPOPMaALUU CO CTOPOHBI
JIUI, KOTOpble UMEIOT Ha 3TO 3aKOHHOe MpaBo. TeM caMbIM, B XOJle 3aL[UThI
MHPOpPMANMU BaXKHO YCTAHOBUTH BEPHBIHA 6ajlaHC MPAaBOMEPHOCTH U Hempa-
BOMEPHOCTH IPU peaiM3aliu AO0CTyNa K MHPOPMAIMU, OJTHAKO HACTOSIIUN
acleKT NOJJIEXUT pa3pelleHHI0 U YTOYHEHUIO B paMKax MpaBOMOYHUsA MO J0-
CTyny K uHpopMauuu. Pa1oM yuyeHbIX NpeANPUHATHI NONBITKU CHOPMYJIHMpO-
BaTb OmIpeJeseHUe 3alUTbl UHGOPMaLMY, UCX0s U3 0COGeHHOCTEeN obecrie-
YeHUsd AO0CTyNa K Hed. B kayecTBe nmpuMepa, MOXHO NpUBeCTH nos3unuio B.B.
[leperpy/ioBa, COrJIACHO KOTOPOMY 3al[dTa MHPOPMALHMU - 3TO «KOMILIEKC
MPaBOBbIX, OPraHU3allMOHHBIX U HWHXXEHEePHO-TeXHUYeCKUX Mep (Mepomnpus-
THUI), HaIpaBJEHHBIX Ha IPeJOTBpalleHHe YTEeUKHU OxXpaHsieMol nHpopMaLuy,
HeCaHKLMOHUPOBAHHOrO JocTyna K Heil» [11, c. 155]. Mexnay TeM, Takoe
omnpe/iesieHre He COBCEM KOPPEKTHO.

Jsisi opMysiMpoBaHMS MPABOMOYHS IO 3aliUTe WHPOpPMaALMH, 1eJ1eco00-
Pa3HO UCIOJIb30BaTh OoJiee 00Iee MOHATHE, KOTOPOE OTPA3UT HauboJiee Cy-
LleCTBEHHble CBOWCTBA M CTOPOHBI aHaJU3UMpyeMoro nmpaBoMoyus. B pamkax
HaCTosllllell CTaThbH, MPEAJOXKUM Clefyiolllee oNpejieieHHe 3aluThl UHPODP-
MalMd - 3TO JesATeJbHOCTb YNIPAaBOMOYEHHOrO JIMIA, HalpaBJ/ieHHas Ha
npeaoTBpalleHhe He3aKOHHOTO YHUYTOXKEHHs], U3MeHEHHUSs, HCIO0/Ib30BaHUA
WHpOpMaNMY, HellpaBOMepHOH Nepesayd HHPOPMALHH, a TaKXKe Mpecaeayro-
masl mejbl0 yCTaHOBJIEHWE OGajslaHCa WHTEPECOB JIMYHOCTH, OpraHW3alud u
rocyZapcTBa, NpoBoAMMas JIOObIMU He 3alpelleHHbIMU 3aKOHOM CI0CO6aMy,
006ycJI0BJIeHHas1 06'beKTUBHOM LIEHHOCThIO 3aljyiaeMoit UHopMaLUu.

Eme B nepuof co3paHust uHGopMauuy, ee 6yaymui obaagaTesnb J0IKeH
ONpeJIeTUTh YCJIOBUS ee XpaHeHUs U 3amuThl. Tak nmognyHkToM 2 m.4 cT.6 Qe-
JlepasibHOTO 3aKoHa oT 27.07.2006 N 149-®3 «06 undpopmanuu, nHopMaLu-
OHHBIX TEXHOJIOTHUSIX M 0 3alIUTe HHGOPMAIUU» NPEeAYCMOTPEHO, YTO 06.J1aAa-

[28]



December 15, 2016, Sheffield, UK

TeJsib MHGOPMAIMU NIPU OCYIeCTBJIEHUU CBOUX IPaB 00513aH NPUHUMATh Mephbl
no 3auure uHbopmanuu. [Ipu aToMm obsagaTenb uHPopMaUu CBOGOJEH B
BBIOOPE CIIOCOGOB U CPEJCTB 3aL[UThI, KOTOPBINA OyAET 3aBUCETh OT 06'beKTUB-
HOU IIeHHOCTH UHQOpPMALUH, T.e. COBOKYIIHOCTH 3KOHOMHUYECKOU, MOJUTHYE-
CKOM, 0011eCTBEHHOW U MHOM 3HAYUMOCTH JaHHOW uHbopmauuu. B omnpene-
JIEHHBIX CUTyalMsX, HalpuMep, Korja pedb ujeT 06 HHGOpMaLMy 0 YacTHOH
JKU3HU JINIA, 60JIbIIOe 3HaYeHHe OyZeT UMeTh JUYHOCTHOE OTHOIIeHHe 06J1a-
JlaTesiss UHPOPMALUH.

HekoTopas nHpopmanus 06J1alaeT CTOIb BBICOKOW O6'beKTUBHOMW LIEHHO-
CTbIO, YTO MOJJIEXKUT 0COO0M CUCTEME XpaHEHHUS U 3alUThl, a TaKXKe YHUUTO-
»KeHUs], IpUMepaMu Takod uHPopMaL UM SABJASIOTCA CBeJleHUs], OTHECEHHbIE K
rocyZlapCTBEHHOW TailHe, lepCOHaJIbHble JlaHHbIE, MaTepHUasbl PO3bICKHBIX U
CyZleOHBIX IeJ1 K UHble BUbI HHPOpMaLIUH.

AHanu3 coBpeMeHHOW HOPMAaTHBHO-NPABOBON 6a3bl, CBUJETENIbCTBYET 06
OTCYTCTBUM CHCTEMATHU3UPOBAHHOM CHCTEMbl XpaHEHHS U 3alIUThI HHPOpMa-
LMY, YTO CO3/JaeT CyLleCTBeHHble NPENsSTCTBUSA B YaCTH peasu3aliuy JaHHbIX
npaBoMo4uid. HopMbl, persiaMeHTUPYOLME XPaHEHHUIO U 3alIUTYy 06'bEKTHUBHO
ueHHod uHdopmanuy, cojepxarcad B PenepasbHbIX 3aKOHAX 3a HOMepaMU:
323, 63,307, 126 u unbix. OTCyTCTBHE B Halllell CTpaHe eJUHOr0 HOPMAaTHUBHO-
MPaABOBOrO aKTa, perjaMeHTUPYIONero o61ye moAX0/ bl U MPaBUJIa 3aIUThI U
XpaHeHUs] TaKOW MHQPOPMAIUU SBJSETCA CYI[eCTBEHHBIM VIYyIIEeHUEM, CJe[-
CTBHEM KOTOpOIO SIBJSIIOTCS 3HAYUTEJbHble NPOTUBOpPEYUs] U OTCYTCTBUE
eIMHOT0 N0/X0/a K XpaHeHHUIO U 3aliuTe HHOpMaIUH.

KoHeYHbIM UTOTOM «KH3HEHHOTO LUKJa» UHGOpMaLUU JOKHO CTaTh ee
YHUYTOXeHUe. BcBs3U ¢ TeM, 4To HHPOpMaLUs pa3indaeTcs M0 CBOeH 06'beK-
TUBHOW IIEHHOCTH, VHUUTOXXeHHEe MHPOpPMAIlMU He BCerja UMeeT MPaBOBOE
3HaueHHe U 3a4acTyl0 NPOUCXOJUT 3a paMKaMU NPaBOBOTO PeryJUpOBaHUS.
Bo3MoxkHa U o6paTHasi CUTyauusi, Ipyu KoTopod nHpopmauus obaafaeT cToJb
BBICOKON O0OG'BEKTHUBHOH I€HHOCTbIO, UTO He MOJJIEXXUT YHUUTOXKEHHUIO BOBCE,
HanpuMep, TPOU3BeJeHUsI MUPOBOU Xy0’KeCTBEHHOUN KYJIbTYPBHIL.

OJiHaKo, B OT/IeJIbHBIX CJy4Yasix, MOXKHO F'OBOPUTh O HEOOXOJAUMOCTH BO3-
HUKHOBEHUS ONpeJleJIEHHBIX MPABOBBIX YCJIOBUU TOJIBKO MPHU COOJIIOJIEHUU
KOTOpbIX, MHOpMalus, 06Jiaaroliasi BbICOKOM 00'beKTUBHOM L[EHHOCTbhIO, U
BCJIE/ICTBUE Yero nojJjexalias ocoboil cucteMe XpaHeHUsI U 3alUTbl, MOXET
ObITh YHUUYTOXEHA. YKa3aHHas CUTyalUsl CBUIETEJIbCTBYET O HEOOXOUMOCTHU
paccMaTpUBaThb YHUUYTOXeHHe WHPOpPMAIUM KaK CaMOCTOSITe/JIbHOe MPaBOMO-
YHe MpaBa Ha UHGOPMAIIHIO, YTO paHee He UMeJIO MeCTa B HAyYHbBIX TPy AaX.

PaccMoTpuM mporecc peasiM3anyy IPaBoOMOYMS M0 YHUUTOXKEHUIO HHOP-
Manuu Ha npumepe. K uHpopmanuy, obsagarouieil BbICOKOW 06beKTUBHOMU
LIEHHOCTbIO, HO YTpayuBamwlllell ee ¢ Te4eHUEM BpeMEHU MOXKHO OTHECTH Ma-
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Tepuasbl CyZeOHbIX JieJl. B COOTBETCTBUM C MHCTPYKIMEN MO AesI0NpOU3BO/I-
CTBY B apOUTpaXkHbIX cyzax Poccuiickoit ®Pegepanuu (nepBoi, anesssuoH-
HOH M KacCallUOHHOU MHCTAaHUMH), yTBepxkAeHHOU [locTaHoBneHueM [leHyMa
BAC P® ot 25.12.2013 N 100, maTepuasbl Jieia MOTYT ObITh YHUYTOXKEHbI
TOJIBKO MPU COGJIIOJIEHUH CJIEIYIOIUX YCAOBHUM:

1) oKOH4YaHHEe NPOU3BOJCTBA M0 JeJy;

2) MCTeyeHHE YCTAHOBJIEHHOTO CPOKA XpaHEeHUs;

3) ZieJ10 He O/IJIEXKUT Iepe/iade HA IOCTOSTHHOE XpaHEHHeE.

BbilloJIHEHWE HACTOSIUIMX YCJOBUM XapaKTepudyeT HUHPOPMAILHUI0 Kak
YTPaTUBIIYI0 CBOI O6BHEKTHBHYH LIEHHOCTb, YTO IMOJ[pa3yMeBaeT BO3MOX-
HOCTb ee yHU4YTOXKeHHUs. KpoMe Toro, orjeHKa 06 beKTUBHOHW LIeHHOCTH UHOp-
MalWM, coJepiKallleiics B Marepuajax CyJe6GHOro Jesia, MpOU3BOAUTCS IO-
CpeACTBOM 3KCNEPTU3bI IEHHOCTH IOKYMEHTOB, IPOBOAUMOM B 00513aT€/IbHOM
nopsiJiKe /iJisl YCTAHOBJIEHHUS 11€JIeCO00PA3HOCTH ee Nepeiauu Ha MOCTOSIHHOE
XpaHeHHe.

[IpaBOMOYHE MO YHUUTOXKEHHUIO HHGOPMALMU B GOJIbLIENH Mepe UMeeT Me-
CTO B rOCYZ,ApCTBEHHBIX U MYHHUIMNAJbHBIX OpraHax, 4YTO 00YCJOBJEHO 0CO-
OeHHOCTSAAMH GYHKLMOHUPOBAHUS My6JIUYHO-BIACTHBIX HUHCTUTYTOB. OZ1HAKO,
OpraHu3alyy TaKXXe MOTYT YCTaHAaBJUBAaThb COGCTBEHHbIE NMpaBUJA YHUYTO-
*KeHUs MHPOpMalLUK B Clyvae HaJUYUsl COOTBETCTBYIOLIEH 3aUHTEPECOBAHHO-
CTH. 3a4acTyi0 NMpaBoBas perjaMeHTAlUs JaHHOTO MpoIecca MPOUCXOAUT Ha
YPOBHE UHCTPYKLMH U PaCIOpsKeHUH.

OCHOBBIBasICb Ha BBIIIECKA3aHHOM, I110J] TPABOMOYHEM [0 YHUYTOXKEHHUIO
WHpOpMalUK CleAyeT MOHUMAaTh NPEAYCMOTPEHHYI 3aKOHY BO3MOXHOCTb
NPOU3BECTH YTHJIW3ALUI HWHPOPMAIMOHHBIX MaTepUasoB, [JOKYMEHTOB -
BCJIE/ICTBUE YTPAaThl UMU 06'bEKTUBHOM LIEHHOCTH, paHee 06yCJ0BUBIIEH 0CO-
OyI0 CHCTeMY XpaHEeHHUs U 3aLMThl UHPOpPMAILUH.

[TonBOASI UTOTH, OTMETHM, YTO MpPEJACTABIEHHAs KJacCUUKALUSA HE TOJIb-
KO OTpakaeT MCUYEepIbIBAIOIINI epeYyeHb IPaBOMOUYKH, BXO/ISAIINX B COJleprKa-
HUe NpaBa Ha MHGOPMALHIO, HO U PACKPBIBAET CYIIHOCTHBIE CBSI3U MPAaBOMO-
YUH, YEro JIMILIEHbl UHbIE CYLIECTBYIOLIME KIACCUPUKAIMU U YTO 06yC/IaBJIU-
BaeT ee HAy4YHYIO [JeHHOCTb U HOBU3HY.
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MODERNIZATION OF THE CIVIL LAW.
PATENT LAW AND COPYRIGHT LAW

TO THE QUESTION ABOUT SOME CIVIL LAW ISSUES
OF AN AMBULANCE MEDICAL CARE IN RUSSIA

N. Boldyreva!
Abstract

The article is focused on actual legal issues of an ambulance medical care in
Russia. According to current legal regulation, an ambulance medical care is di-
vided into 2 separate kinds depending on the base of seriousness and heaviness
of the health condition of patients. The author researches theoretical and prac-
tical problems of current law regulation and suggests solutions of these prob-
lems.

Keywords: a civil law, a medical law, an emergency medical care.

HoBoBBeJieHHEM 3aKOHOJJATEeNbHOTO PEryJIUpPOBaHUA Nocae NpUHATHA Pe-
JepasbHoro 3akoHa oT 21.11.2011 N 323-®3 "0O6 ocHOBaxX OXpaHbl 3/J0POBbs
rpaxzgaH B Poccuiickoil @efepanuu” (fajnee no TekcTy - 3akoH N2 323-03)
cTasla obIMpHas KaacCuPUKALUsA MeJUIMHCKON MOMOIIHM 0 YCJOBHUAM OKa-
3aHMs, 10 BUaM U 1o popmam (cM. cT.cT.33-35 3akona Ne323-P3).

JIrobble HOBOBBEJIEHHUS B 3aKOHOZJATENBbCTBO CJIEJYeT OLEHUBAThH C TOYKHU
3penus 3¢dexTuBHOCTU HOpM mpaBa [1]. Tak, no mHeHuw C.C. Anekceesa,
«Haubosbiass 3¢pPeKTUBHOCTb peasn3alUu IPABOBON HOPMBbI JOCTHUIAETCS
IIpY COBMA/IeHUH IieJied OTZAEeJbHON JIMYHOCTH U 06IecTBa, COYEeTaHUU 0b1ie-
YeJIOBEYECKUX U COIIMAJbHO-IPYIIOBBIX, KJIaCCOBBIX WHTEPECOB B YCJIOBHUAX
CTabUJIBHOCTH OOLIECTBEHHBIX OTHOIIEHUI». CiieloBaTENbHO, BO3HUKAET BO-
MPOC O 1eJ1ecCO006pPa3HOCTU CTOJIb OOIIMPHON AelcTBYWOIEeH KaaccubUuKauu
pa3HOBUAHOCTEH U GOpPM OKa3aHHUSA MeJULUHCKOU momouid. PaccMoTpuMm ux
HUXe.

Ckopas (B TOM 4HCJIe CllelaJu3UpOBaHHasi) MeAUIIMHCKAs IIOMOIIb SBJIs-
eTcs OHUM U3 BUZOB MeAUIUHCKOU momotu (cT.32 3akoHa Ne323-d3) u oka-
3bIBAaeTCsl B 3KCTPEHHOW WJIM HEOTJIOKHOH popMe - KaKk BHe MeAMIMHCKOU
OpraHM3alyH, TaKk B aMGy/JaTOPHBIX U CTALHOHAPHBIX YCJOBUSAX — B CIy4asx,

INataliya Boldyreva, master student, Kazan (Volga Region) Federal University, Russia.
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Tpe6yoLUX CPOYHOTO MEeJUIIMHCKOrO BMellaTeJbcTBa (cTaTbs 35 3akoHa
Ne323-®3). OxazaHue CKOPOU HEOTJIOKHOW MOMOIIM MPOU3BOJUTCS NMPU BHE-
3aMHbIX OCTPBIX 3a60JIeBaHUAX, COCTOSIHUSX, 000CTPEHHUH XPOHUYECKUX 3a60-
JIeBaHUH 6e3 SBHbIX IPU3HAKOB yIPo3bl XKU3HHU MAl[MeHTa, a CKOPOH 3KCTpeH-
HOHM MOMOIM — NP aHAJOTUYHBIX COCTOSIHUAX, HO MpPeJCTaBJAKIINX YyIPO3y
YKU3HU NalMeHTa.

OnucaHve NOBOJOB BbI30Ba CKOPOU MeJUIIMHCKON MOMOILU B 3KCTPEHHOU
dopme copepxkutcs B m.11 IIpukasza Munsapaa PO ot 20 utonsa 2013 r. Ne
388H "06 yTBepxkaeHuu [lopsiaka oka3zaHUsI CKOPOH, B TOM YKCJIE CKOPOH CIie-
LMaJIN3UPOBAaHHOW, MeIMIIMHCKON noMoliu". BMecTe ¢ TeM OTCYTCTBYIOT aHa-
JIOTUYHblE Ppa3bsACHEHUs O IMOBOJAAX OKa3aHUA MepBUYHOM MeAUuKO-
CaHWTApHOM NOMOIIY B HeOTJ10>kHOU popMe. [lo 3TON NpUUMHE HEACHO, KAKUM
06pa3oM pa3rpaHUYMTh HEOTJ/IOXKHYIO CKOPYH M HEOTJIOXKHYIO IMEePBUYHYIO
MeJIUKO-CAaHUTAPHYI0 IOMOILIb 10 NMPU3HAKY KOHKPETHBIX OCHOBAaHWH (MOBO-
JIOB) MX OKa3aHUs.

Coryilacumcst ¢ MHeHueM O.10. AnekcanjpoBod U T.B. PaMHeHOK, KOTOpble
YKasblBalOT Ha MHOW KPUTePUH pasrpaHUYeHUs JAHHBIX KaTeropui — 10 NpHU-
3HAKy OpraHWsallM{, OKasblBalollell HEeOTJOXHYI MeJULHHCKYI MOMOLIb.
Tak, «nepBUYHYI0 MeAUKO-CAHUTAPHYI0 MOMOIb B HEOTJOXHOU popMe OKa-
3bIBAIOT NOJMKJIUHUKU (OT/eseHUs] UM KaGHWHEeTbl HEOTJ/IOXKHOM MeIMIMH-
CKOHM MOMOILM B UX CTPYKTYpE), a CKOPYI0 MEeJULMHCKYI MOMOIIb — CJIYKObI
ckopoil momouiu» [2]. JlomoJHUM JaHHBIA Te3UC YTBEPXKAEHHUEM O TOM, YTO
coryiacHO 4. 7 ctatbu 33 @3 Ne 323-®3, noMUMO MOJIMKJIUHUK B IEPBOM CJIy-
yae MEeJMIIMHCKYI0 MOMOLb OKa3blBAIOT TaKXe IpUeMHble U IpHeMHO-
JIMarHOCTUYECKHUE OTAE/eHUS MeAULMHCKUX OpPraHU3aLUH.

3akpemnyieHHOe B cTtaTbe 32 3akoHa N2 323-D3 noHsTHe MeJUIIMHCKOHN I10-
MOILA B 3KCTPEHHOHN U HEOTJIOXKHOHN (popMax ABJsSIeTCsS HEMOJIHBIM, TOCKOJBKY
He OTpaxaeT JOJ/DKHBIM 00pa3oM crnenudUKy HEOTJOXHOCTHU COCTOSHUSA
60JIBHOTO U HEOTJIOXKHOCTU MeJULMHCKON noMouu. [IpessiaraeM AONOJHUTH
nn. 2 4.4 crareu 32 3akoHa Ne 323-®3 - coob6pasHo mn. 6.2 [Ipukaza MwuH-
3apaBconpa3BuTus PO ot 24.04.2008 Ne 194H "06 yTBepxkaeHnHd MeauiuH-
CKHX KPUTEPHUEB OIpe/iesIeHUs] CTENEHU TSKECTH Bpesa, MPUYMHEHHOTO0 3/10-
POBbIO YeJioBeKa" — CJI0OBAMM «... U HEOKa3aHUe KOTOPOH He CO3/aeT MOBbI-
IIEHHYI0 OMAaCHOCTb /151 )KU3HU I'PaklaHMHA U He BJleyeT HACTyIJeHHe cepb-
€3HOr0 Bpe/ia ero 3/l0pOBbI0 NP YCJIOBUH, YTO BpeJ 3[0POBbIO IPakJaHUHA
MOXeT ObITb KOMIIEHCUPOBAaH OPraHU3MOM CaMOCTOSITEJIbHO M OOBIYHO He
BJIeYEeT HACTYIJIEHHE CMEpPTH» WM WHOW aJIOTUYHON 1O CMbIcay GopMyJid-
poBKo#. TakuM ke 06pa3oM, HO C MPOTHUBOIOJIOXKHBIM 10 CMBICJIY COZlePKaHU-
eM, cjeJlyeT JONOJHUTDb Ollpe/ieieHue 3KCTPeHHOW MeJUIMHCKON MOMOLIY B
nm. 1 4.4 ctatbu 32 3akoHa Ne 323-93.

[33]



4t International Conference
MODERN JURISPRUDENCE: LEGAL THOUGHT AND ENFORCEMENT PRACTICE

B cootBeTcTBUH Cc n.2 cTaThbH 11 3akoHa N2 323-®3, MmeguLIMHCKasA IOMOIIb
B 3KCTpeHHOU ¢opMe OKa3bIBAETCS MEAULMHCKON OpraHu3alued Wjiau Meu-
LMHCKUM pabOTHHUKOM TpakJAaHUHY 6e30TJiaraTejbHO U 6ecniaaTHo. OTKas B
eé okazaHuU He Jonyckaercs (nm.1 4.1 ¢T.79 3akona Ne 323-®3). B To ke Bpe-
Msl, IPU HAJIMYUH MPSIMOro YKa3aHUsS Ha HEJONMYCTUMOCTb OTKa3a B OKa3aHUU
3KCTPEeHHOM MeJUIIMHCKON MOMOIYA OTCYTCTBHE MOJOOHOTO MOJIOKEHHUS B OT-
HOIIEHUH HEOTJ/IOXKHON MeIUIMHCKON MOMOINU SIBJSETCS HEOG0CHOBAHHBIM,
nockosbKy ctaTbs 41 Konctutyuuu Poccuy, ctatbs 4 3akona Ne 323-03 B
CUCTEMHOM TOJIKOBAaHUHU 3aKPEIJIAIT MPHUHIUMI HEJONYCTUMOCTH OTKasa B
OKa3aHMH JID60U MeJUIMHCKOM MOMOILIH, B TOM YHCJIE HEOTJ/IOXKHOM.

TakuM 06pa3oM, OlleHUBas JIeHCTBYOIIee TPaBOBOE PEryJIUPOBaHUE C IIO-
3uLuu Teopuu 3¢GPeKTUBHOCTH HOPM NpaBa, [loJlaraeM, 4YTO IPUMEHUTENbHO K
npeAMeTY UCCaAef0BaHUSA OHO HeadPeKTUBHO, IOCKOIbKY, BO-II€PBBIX, KPUTe-
pUU pa3rpaHUYeHUs] OTZAeJNbHbIX BUAOB U GOpM OKaszaHUS MeJULIMHCKOHN Mo-
MOIIM 3aKOHOAaTeseM cOpMyJTMPOBAHBI HEYETKO; BO-BTOPBIX, HE SICHA ITPaK-
THYeCcKas IPUMEHUMOCTD M0Z06HOH KiiaccuPUKALUH.

CoBpeMeHHOe NpaBOBOE€ peryJuMpoBaHHE OTHOIIEHWH, BO3HUKAKOIIUX U3
OCYLIEeCTBJIEHUs] MeJULUHCKON JesaTe/JbHOCTH, XapaKTepusyeTcsl Bce 60JIb-
LIUM COIMKEeHUEeM MyO6JIMYHO-IPAaBOBbIX U YAaCTHO-NPABOBBIX HavaJ € Bo3pac-
TaHWeM [JO0JIM U 3HAYMMOCTH IMOCJeJHUX, U B YaCTHOCTH, T'PAXKJAHCKO-
MPaBOBBIX HavaJl. M ecsm faHHasA TeHJEeHIMsS HAGJl0aeTcs, TJIaBHBIM 06pa-
30M, 32 CYeT BO3paCTaHUSA YAeJbHOU Joau U JudpdepeHIuanuy MJIaTHbIX Me-
JUIMHCKUX YCJAYT B MOCJeJHUEe TOJbl, TO BONPOCHl BO3MelleHUs BpeAa, Mpu-
YUHEHHOTO »KU3HU U 3[J0POBbI0 TPpakJAaHUHA MeAULMHCKUMU pabOTHUKAMHY,
BOINIPOCHI BO3MeIlleHHUs MOPaJbHOI'0 BpeJjla HEM3MEHHO 3aHHUMAIOT KJII0UeBoe
MECTO B MeJUIMHCKOM NpaBe, U B YaCTHOCTH, NIPU OKAa3aHUM CKOPOU MeJu-
IUHCKOUW moMoInu. MeJUIMHCKOE MPaBOo SIBJSETCS 00J1aCThI0 MPAaBOBOTO pery-
JINPOBaHUs, B KOTOPOU HauboJiee SPKO MPOSIBJISIOT CeOsl MeXCUCTEeMHbIEe U
MeXXOoTpacjeBble CBSI3U NMpaBoBOro peryJjvpoBaHus [3]. Pedopma 3akoHoza-
TeJIbCTBA B cdepe 3/IpaBOOXpaHEHHUS [JOJIKHA HOCUTh KOMILJIEKCHBIN XapaKTep.
HeomnpezeneHHOCTh B CaMUX OCHOBaX PeryJupoBaHUs, TaKUX KaK MOHATHM-
HBIM amnmapart, KJacCUQUKAIUU NMPaBOBbIX KaTeropwud, UrpaeT HeraTHUBHYIO
POJIb ZJII BCETO MacCHBA MPaBOBBIX HOPM, PETYJUPYIOIUX cHepy MeaHIHUH-
CKHX OTHOLIEHHWH, B TOM UMCJIe U [JIs1 HOPM IpakZJaHCKOTO 3aKOHOJaTeIbCTBa.
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ACTION AS THE MAIN FACTOR OF ACCRUAL OF CIVIL CAPACITY
OF INDIVIDUALS

R. Valiyev?
Abstract

The article deals with issues of civil capacity of a natural person, a definition of
capacity, taking into account the various categories of classified activities of an
individual, described forms of action, examples based on the Republic of Bela-
rus. We used the formal-logical method, empirical and theoretical analysis. The
study finds that the main factor for the emergence of civil capacity of a natural
person is his action.

Keywords: ability, action, deeds, misdeeds, crimes, acts, transactions.

['paxkjaHckast leecioCOGHOCTb — 3TO Heo6XoJuMMoOe YC/I0BHe JJI NOJIHO-
NPaBHOTO y4yacTUsA GU3UUECKOTO JIMLA B FPaXKJaHCKOM 060pOTe.

JHUMKJIONEeJUYeCKUH CJI0Baph AaeT cjeAyloliee oNpejeseHre Jieecnocob-
HOCTH: [IeeCIOCOOHOCTD B IIPaBe — 3TO CNIOCOGHOCTb TPAKJAHUHA U IO PUIU-
YEeCKOro JIMLa CBOUMH JIeCTBUSIMHU IPUOGPEeTaTh NpaBa M CO3JaBaTh JJis Cebs
o6sa3aHHOCTH [1, . 367].

CorsacHo cT. 20 'K Pecny6iuku Benapych, feecnioco6HOCTb rpaXkjaH — 3TO
CNOCOOHOCTh IpaXZaHWHA CBOMMM JeWCTBUAMU NPUOOpETaTb U OCYIlecTB-
JIATb TpaXk[aHCKHUe NpaBa, CO3/aBaThb A cebs rpakJaHCKUe 00513aHHOCTH U
HCIOJIHATD X [2, ¢. 16]. Kak BUHO rpaXJaHCKUH KOJIEKC JaeT 60Jiee 06IIUp-
HOe olpe/ie/ieHe rPaXkKJaHCKOU J1eeCIoCOOHOCTH, YeM CJI0BaPb.

MO0>XHO KOHCTaTUPOBAaThb YTO, OCHOBHBIM (AKTOPOM [iJisT BOSHUKHOBEHHUS
JleeclloCOOHOCTH sABJAeTCA JlelcTBUe 4YesoBeka. Heo6X0MMO NMOAYEpPKHYTD,
YTO JleliCTBHe 4YesiOBeKa TaKKe SIBJAEeTCSA OT/JIUYUTEJbHON 4epTOM rpakAaH-
CKO-TIPaBOBOM [1eeClIOCOOGHOCTH OT MPaBOCIHOCOOGHOCTH, KOTOpAsh COrJIACHO CT.
16 T'K Pecny6suku Besnapych, BOSHHKAET C POXKJEHUEM YeJIOBEKa M MpeKpa-
IIaeTCsI C ero cCMepThio [2, ¢. 16].

JlecTBUSIMU B TPaXKJaHCKOM IIpaBe MOTYT CJIYXKUTb, JI0Oble IOCTYNKH Ye-
JIOBEKA, KOTOpble NMOPOXJAIT IpakJAaHCKO-NpaBoBble nocjencTBus. Ilpen-
CTaBJIsIeTC BO3MOXHbBIM, KJAacCMQULIUPOBAThb AeHCTBUA YesoBeKa 10 HUXe-
cJeyI0UM KaTeropUusiM.

1Ruslan Valiyev, LLM, postgraduate student of the Belarus State Economic University,
Minsk, Republic of Belarus.
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[To mpaBOBBIM MOCJEACTBUSAM, JIEUCTBUS MOJpa3essAoTCs Ha hpagomep-
Hble, T.e. 9TO TaKue JeWCTBUS, KOTOpPbIe He BbI3bIBAIOT HPUAUYECKOH OTBET-
CTBEHHOCTH W HeNnpasoMepHbIMU, [IeViCTBUs, BbI3bIBaloOlMe HeGJaronpusT-
Hble IOPUAUYECKUE TOCAeCTBUsA. [[paBOMepHbIe JeHCTBUS, B CBOIO O4YeEpe/b,
TOXe MOoApPa3esoTCs Ha pududecKue akmbl, 3To NeHCTBUSA, KOTOpPhIE CIe-
IMaJIbHO HalpaBJieHbl Ha [JOCTHXKEHHE IOPUJUYECKUX TMOCJAeACTBUH, Kak
HanpuMmep, CZeJKa, 3asBJeHUe, pellleHne CyJja U lpududecKkue nocmynku -
JIeUCTBUS, KOTOPbIE CIEUaJbHO He HalpaBJieHbl HA JOCTHXKEHUE I0pHUUYe-
CKHX MOCJIeICTBUH, HO BbI3bIBAIOT TaKUe MOCae/CTBUs. [I[puMepamMu opuude-
CKHX TOCTYIIKOB, MOTYT CJYXXHTb H300peTeHHe, CO3/[aHHEe IPOU3BEJIEHMUS,
HaxoZka W T.1. HempaBoMepHbIe JelCTBUs TOXe MOApa3/e/sloTCs Ha npe-
cmyn/eHusi — AeUCTBUs, BbI3bIBAKOIME YTrOJOBHYI OTBETCTBEHHOCTb U Npo-
cmynku - JIeCTBUs, BbI3bIBAKOIINE a/IMUHUCTPATUBHYIO, IPAXKAAHCKYIO, MaTe-
pHUABHYI0, JUCHUIJIMHAPHYIO, IPOLIeCCYyabHYI0 U UHYI0 OTBETCTBEHHOCTb.

[To dopmMe BbIpakeHHUs, JeHCTBUS YeJ0BEeKa MOXHO NOAPA3/eJUTh Ha dell-
cmeus ¢ 3j1eMeHmamu cde/0K — 3TO Takue JAeNWCTBUS, KOTOpble TPebyloT 3a-
KJIIOUeHUs] MUCbMEHHBIX WJIH YCTHBIX C/IeJIOK (MOo/IIMcCaHue KOHTPAKTA, MOKYII-
Ka MPOAYKTOB, 0/1b30BaHUE OOIECTBEHHBIM TPAHCIOPTOM U T.J.) U hakmu-
yeckue delicmeusi, [eCTBUS, KOTOpbie He 06J1aJal0T NPU3HAKAMU CIIEJ0K U
BbIp2KAIOTCI B (aKTUYECKOM IMpHOOpeTeHUH mnocaeAcTBUA. Hampumep,
Haxo0/Ka, U300peTeHHUe, mepepaboTKa, I0CAAKA MJIO/[OBBIX IEPEBBLEB, U T.J.

[Io BoJIeBbIM KayecTBaM 4YeJIOBeKa, JeMCTBUs YeJl0BeKa MOTYT ObITh, d06-
POBO/IbHBIE, 3TO JIeCTBUS, COBEpLIAIOIIMECS 0 BOJIM YeJoBeKa, (Hanpumep;
COBepIIeHUE CIEJOK U T.JI.) U NPUHydumeJibHble, AeACTBUs, KOTOPblE COBep-
IIaeT YeJOBEKa MPOTHUB CBOEH BOJIM (HampuMep, aKThl TOCYJapCTBEHHBIX Op-
TaHOB, pelleHus CyAoB U T.1.). JJoOpoBOJIbHbIE AEUCTBUS B CBOIO O4Yepesb MO-
TYT 6bITh HAMEPEHHbIMU — 3TO AEWUCTBUs HaNpaBJeHHble HA BO3HUKHOBEHUE
rpaXk/IaHCKO-NPABOBbIX MOC/AEACTBUI (HalpUMep, 3aK/IIOYEHHE CAENKU s
BO3HUKHOBEHUS MpaBa COOCTBEHHOCTH WJIM MepepaboTKa U T.JA.) U CAYYAlIHbI-
MU (He HaMepeHHbIMU) — NeUCTBUs, He 3aBUCAIIME OT BOJIM 4YeJI0BEKa, Kak
HamnpuMep, HaX0/IKa U T.[.

JelicTBUe MHIUBHU/IA SIBJSIETCA TaKXKe OCHOBaHWEM [/l BOSHUKHOBEHHS Y
HEero TpaXkKJaHCKOU npoyeccyanvHoll deechoco6HOCMU, KOTOpasi BbIpaXkaeTcsl B
CMOCOGHOCTH YeJIOBeKa CBOMMU JIEMCTBUAMU OCYIIECTBJISAThH CBOU NpPaBa, Bbl-
MOJIHATbL 00GSI3aHHOCTH B CyZie, NOpy4YaTh BeJieHHe Jiesia MpeAcTaBUTeNo |3,
c. 89].

060061as BhIlIECKa3aHHOE MOXHO C/leJIaTh BBIBOJ], YTO OCHOBHBIM GaKTO-
POM TPaKJAAHCKOU J1eeCIIOCOGHOCTH SIBJISIETCS IeHCTBUE YesIOBeKa, AeHCTBUS-
MU B FPaXJJaHCKOM IIpaBe MOTYT CJYXXHUTb, JIt0Oble OCTYNKH YeJI0BEKa, KOTO-
pble MOPOXKAAIT TPAXKJAHCKO-TIPABOBbIE MOC/IE/CTBYSA, 10 MPABOBbIM MOCJIE/]-
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CTBUAM, JeNUCTBUA NOJpa3Ae/soTcs Ha NpaBOMepHble U HelpaBOMEpPHBIMHY,
IpaBOMepHbIe JeHCTBUSA, B CBOIO 04Yepe/ib, TOXKe NOApa3/efal0Tcs Ha PUAH-
YyecKHe aKThl U I0pUAUYEeCcKHe NOCTYNKH, HeMpaBOMepPHbIe JelCTBUs MOJ-
paszesIlTCA HA NMPECTYIJIEHUs] M MPOCTYNKH, Mo popMe BBIpaXKeHHs, Jei-
CTBHS 4YeJIOBEKA ObIBAIOT C 3JIEMEHTAMHU CAEI0K U PpaKTUIECKUe JAeNCTBUS, 0
BOJIEBBIM KauyeCTBaM 4esI0BeKa, eCTBUS MOTYT ObITh, J0OPOBOJIbHbIE U MIPU-
HyJAuTeJbHble, JOOPOBOJIbHBIE AEWCTBUS B CBOIO O4Yepeib MOTYT ObITh HaMe-
PEHHBIMH U C1y4alHbIMU (He HAMEPEHHBIMH).
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THE FORM OF THE AGREEMENT OF COMMERCIAL TENANCY

N. Kornilova?

Abstract

This article discusses the requirements imposed by applicable law to form a
commercial tenancy agreement. In practice, many disputes arise in connection
with the notarial certificate of commercial tenancy agreement, the state regis-

tration of the treaty.

Keywords: dwelling, form of contract, commercial rentals.

JloroBopy KOMMepuYeCcKOro HalMa >»KMJIOTO NOMellleHUs NocBAleHa [1aBa
35 I'K P® «Haewm xusoro noMeineHusi» [5]. OpHako I'paxkgaHckui kogekc PO
He NpeAlycMaTPUBAaeT CHelUalbHbIX Tpe60BaHUM K popMe AoroBopa KOMMep-
YeCcKOoro HalMa kusoro nomenieHus. B n. 1 ct. 674 'K P® ropopuTcs jiniib 0o
TOM, 4YTO JOTOBOP KOMMepYeCKOro HakMa »H1JIOro MoMelleHUs 3aK/14aeTcsa B
nucbMeHHOH ¢opMme. Takass GopMyJMpOBKA HE y BCEX YYEHBIX BbI3bIBAET
ono6penue. [lo MHenuto 0.B. KuprnyeHko, 0Jr0CpoYHbINA 10r0OBOP KOMMepye-
CKOI'0 HaliMa »HWJIOTO NIOMeIlleHHs 110 aHaJIOIM{ 3aKOHa CO CChIIKOM Ha 1. 1 CT.
651 TK P® poskeH 3ak/a04aThbCs B MUCbMeHHOU popMe MyTeM COCTaBJIEHUS
OJIHOT O JOKYMEeHTa, NOAIMCaHHOI0 CTOpOHaMHu. [Ipy 3ToM Hecob.Jt0/jeHue yKa-
3aHHOU GOpPMBI JOTOBOPAa KOMMEpPYECKOr0 HaiiMa MOBJIEYET ero HeZJeHCTBU-
TEeJBHOCTH [4].

[lo aHa/I0TMK C JJOTOBOPOM COLMAJIBHOTO HalMa »HJIOr0 NOMeleHUs U [Jl0-
roBOpOM HalMa >XMJIOr0 MOMeIlleHUsl >KUJIUIIHOro $OoHJA COLMAJbHOrO HC-
[10/1b30BaHUsA, HEKOTOpbIe Y4€Hble M0JaraloT HeoOXOJUMBbIM yTBEPAUTb TH-
MOBble I0rOBOPbl KOMMEPUYECKOTo HaliMa >KUJioro noMeleHus [4]. B oTHoue-
HUH KUJIBIX NOMEIleHUH, Hax04dIUXCsd B FOCyJapCTBEHHOW M MyHULUNAJIb-
HON COGCTBEHHOCTH, OpPraHbl BJACTH pa3pabaThIBAlOT NPHUMEPHBIE JOTOBOPHI
KOMMepuecKoro HaliMa »uJoro noMelieHus. Tak, Pacnopsxxenuem KomuTterta
MyHULUNAAbHOrO KUabs T. MockBbel oT 22.02.1999 r. Ne 34 «O mnopszke
odopMJIeHUs BBINKMCKM U3 pellleHUsl OpraHa MCIOJHMUTEJbHON BJACTH U 3a-
KJIIOUeHHUsI OTOBOpa HaliMa/apeH/bl KHUJIOTO MOMeLleHNsI» yTBePKAEH [Ipu-
MepHBIA JOTOBOP KOMMEpPUYECKOro HalMa >XKUJIOro noMmeleHusd, [loctaHoBue-
HueM [JlaBa MyHUnunaiapbHoro o6pasoBanus "Toposx ®psi3uH0" MockoBcKoH

1Natalia Kornilova, Candidate of law Sciences, Assistance professor, Khabarovsk state
university of economics and law, Russia.
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o6siactu ot 05.03.2005 r. Ne 94 «O 3auiydTe XUJUIIHbIX NIpaB JeTel-CUPOT U
JleTel, OCTaBIINXCA 6e3 MoIedyeHUs] poAHUTeel» NPUMepPHBbIN A0Tr0OBOp KpaT-
KOCPOYHOI'0 KOMMEpPYECKOTo HalMa >KUJIOro MoMelleHUd. 3aKpensaeTcs Bo3-
MOKHOCTb H3JIOKEHHUS YCJIOBHUHU AoroBopa B ¢opMe NPHUMEPHOTO JOroBopa
WJIM MHOTO IOKYMEHTA, cofiepKaiiero 3Ty ycaoBus (1. 3 cT. 427 'K P®). [Ipak-
THKa NpPHMEHEeHUs NPUMEpPHBIX [OrOBOPOB KOMMEPUYECKOTO HalMa >KUJIOTro
NoMellleHUs] pacIpocTpaHeHa U B APYTUX CTpaHax, HanpuMep, B Kanaze.

[IpepnaraeTcs B Hay4YHOH JIUTepaType U BBeJleHHe 0653aTeIbHON HOTapu-
aJIbHOU GOopMBI JOTOBOpPAa KOMMEPUECKOTr0 HakMa KuJioro nomenenus [1, c. 9;
8, c. 9]. B HacTosiee BpeMs 06s13aTeIbHOCTD Takoi ¢popmbl 'K PO He npeny-
cmoTtpeHa. CorsacHo 1. 1 cT. 163 TK P® HoTapuasbHOE yA0CTOBEPEHUE CAETKH
O3HayaeT IPOBEPKY 3aKOHHOCTH CJeJIKH, B TOM YHCJie HAJIUYUA Y KOKI0N U3
CTOPOH NpaBa Ha e€ coBeplleHHe, U OCYLLeCTBASAeTCA HOTapUYCOM WJIH J0JIXK-
HOCTHBIM JIMLIOM, MMEWOIIUM NpaBO COBeplIaTb TaKoe HOTapuajbHOe JeH-
CTBHE, B MOPsJIKE, YCTAHOBJEHHOM 3aKOHOM O HOTapuaTe U HOTapHaJbHOM
JesaTenbHOCTH. HoTapuanbHOe yZioCTOBEpeHUE CJleJIOK 0653aTesIbHO B JABYX
cIydasix: MPSIMO YKa3aHHBbIX B 3aKOHE WJIM MPEeAYCMOTPEHHBIX COTrJIalleHUeM
CTOPOH, XO0Ts OBl [10 3aKOHY [/ CAleJIOK JJAHHOT0 BU/ia 3Ta popMa He TpebGoBa-
JIach. JTO 0O3HAYaeT, YTO CTOPOHbI CBOMM COTJIallleHHeM MOTYT NpeAyCcMOTPeTb
ob6a3aTeslbHOEe HOTapHaJbHOe YJOCTOBEpeHHe [JI0roBOpa KOMMepYecKoro
HakMa »XUWJIOT0 noMelleHus. BMecTe ¢ TeM, 10 HallleMy MHEHUIO, 3aKpelnJeHue
00513aTeJIbHOW HOTapUaJbHOU PopMbI He GyZeT COCO6CTBOBATh ONMTHUMAJIb-
HOMY peryJIMpOoBaHUIO HCC/Ie/lyeMbIX OTHOLIEHUH.

He BbIpab0TaH B JOKTPUHE U €JUHBIN 0JX0/, K BOIPOCY 0 HE06X0AUMOCTH
roCcy/lapCTBEHHOM perucTpanuy JoroBopa KOMMep4YecKOro HaiMa >XMJOro
MOMeleHHs.

Tak, I'A. CBepA/IbIK 06yc/IaBJIMBaeT NOTPEOGHOCTh B TOCYAAPCTBEHHOH pe-
TUCTPALMU pacCMaTPUBAEMOro JOTOBOPA HE TOJILKO C HEO6XOAUMOCTbBIO PH-
3HAHUSA U NOATBEPXKJEeHUsl rOCylapCTBOM BO3HHKHOBEHHUsI 0OpeMeHeHus, Te-
pexo/ia /M NMpeKpallleHUs MpaB Ha XKUJioe NoMellleHhe KOMMep4yecKoro Hau-
M3, a TaKXe C aKTOM y4eTa TaKHUX JI0rOBOPOB U LieJIIMU HalI0roo6/103keHus [6].
B pesysibTaTe aBTOp NpeAJsaraeT BHECTU U3MeHeHHUd B CcT. 674 TK P®, 3akpe-
KB, YTO JIOrOBOP KOMMEPYECKOr0 HaliMa KUJIOTO MOMEIeHHs], 3aKJII0YeHHbIH
Ha CpPOK He MeHee ro/ia, 0/DKeH MoJJeXaTb rOCyAapCTBEHHON PerucTpayuu u
CUUTATBCSA 3aKJII0OYEHHBIM C MOMEHTAa TaKoM perucrpayuu. AHaJOTUYHON TOY-
KU 3peHus npuzaepxkubaetcs U 0.B. KupuueHko co ccblikoit Ha 1. 2 ¢T. 651 TK
P® [3], B.B. Bacun [2, c. 22]. [IpoTuBonoJ0XHasA no3ulids BbickazaHa [O.I1.
CuT: «OpopmyieHre AOTOBOPA B IPOCTON MUCbMEHHOU popMe, He Tpebyrolei
rocy/JapCTBEHHOM perucTpalniy, HalpaBJeHO Ha MaKCUMaJbHYIO 3alIUTy WH-
TEPECOB CTOPOH M HeJIONYylLleHHe ero aHHYJIMUPOBaHUS M0 GopMasbHBIM HPU-
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3HaKam» [7, c. 65].

OTcyTcTBUSL TpebGOBAaHUS TOCYJNAapCTBEHHOM pervcTpanus J0roBopa KoM-
Mep4yecKoro HaliMa >KWJIOTO NMOMeLeHHs MO3BOJIIET MHOTUM HaWMoJaTeJsen
YXOAUTDb OT YIJIAThl HAJIOrOB, MOJIy4Yasl 3a4acTyl0 3HAYUTeJNbHbIN foxon. Pe-
JlepaJIbHOM HaJIoroBOM ciy:xbe npu obpallieHUU B CyJ K TAKUM HalMoJaTeasIM
C MCKOM 006 yIlJIaTe HaJjiora Ha JJ0X0/pbl, KaK IpaBUJI0, 0TKa3bIBaloT. [IpuunHON
TAaKUX OTKa30B SIBJIIeTCS HeJ0Ka3aHHOCTh 3aKJIOYEHUsS] OTBETYUKOM JOTOBO-
pa KOMMEPYECKOTO HaliMa XKUJIOro noMelneHus. Kak mpaBujio, Takue HCKHU
CTPOSITCS HAa NHUCbMEHHBIX WJIM CBHUJIETEJbCKHUX IOKA3aHUSX OJUTEJbHbBIX
rpak/iaH, KOTOpble COOOUIAIOT O MPOXHUBAHUM B KHUJIOM IMOMeEIleHUH — Hecob-
CTBEHHHUKOB, a 3TOT0, KaK MPaBUJIO, SIBJIsIeTCS HeJJOCTATOYHbIM, TaK KaK OTBeT-
YHUKU B GOJIbLIMHCTBE C/Iy4yaeB 3asBJSIOT O TOM, XKUJIOe TIoOMelleHue ObLIo Ie-
peZilaHo B 6e3B03Me3/IHOE M10JIb30BaHUE.

Heo6X0MMOCTb 3aKpelJieHUs TOCyAAapCTBEHHOHW perucTpanuyd o0ycJiaB-
JINBAETCS B TOM YHUCJIe U 3aI[UTON MHTEPECOB KaK HalMo/iaTesisl, TAK U HAaHU-
MaTeJisl, KOTOpble MOJIy4yaloT JOMOJHUTE/IbHYI0 rapaHTHIO UCIIOJHEHUS [IOr0-
BOpa KOMMepuecKoro HaiiMa »xuJjoro nomeuieHus. Ha ypoBHe cy6bekToB Poc-
cuiickod Pesepaliiu MONBITKH YCTAHOBUTD TaKYI0 PErUCTPALMI0 NpeANPUHU-
Masuch. Hampumep, B MockBe 25 HOA6pA 66110 TPUHATO pacnopsikeHue [lpa-
BUTeJIbCTBA I'. MockBbI N2 2774-PI1 "O6 y4yeTHOU peructpanuu JoroBopos (co-
rJIallleHuH) HaiMa, moJHalMa KUJIbIX ToMellleHHH B T. MockBe". B To ke Bpe-
Ms, 3aKpellyisis TaKyl perucrpanyio, Heob6XoAuMMO NpefycMOTpeTb, Kak B
HMHBIX CTpaHaX, LieJblii KOMILJIEKC Mep, HalpaBJeHHBbIX Ha yperyJupoBaHUe
HaJIOTOBBIX OTHOIeHWH. Hampumep, nyTéM mnpefocTaBjeHUs HaJOTOBBIX
JIBTOT.

OmnpenenéHHONW TOABMXXKKOM B CTOPOHY TOCYAapCTBEHHOH pPervcTpamnuu
MOXXHO CYUTATh U3MEHEeHUs, KOTOphle Oblu BHeceHbl B 2014 rofy B cT. 674 T'K
P® B yacTu 3akpeleHUs TOCyJapCTBEHHOW perucTpanuyd OrpaHUYeHUs
(obpemMeHeHUs1) mpaBa COGCTBEHHOCTH Ha KUJIoe MOMellleHHe, BO3HUKalollee
Ha OCHOBaHUM JIOTOBOPA KOMMEPYECKOTO HaiMa >KHUJI0TO MOMeIeHUs, 3aKJII0-
4aeMoOTro Ha CPOK He MeHee OJHOro rojja. OTMeTHUM, YTO roCyJapCTBEHHOU pe-
TUCTpPAIMU TOJAJIEXXUT He caM JOTOBOp, a o6peMeHeHHe, BO3HUKIIEe Ha ero
OCHOBE.
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PRIVATE MILITARY AND SECURITY COMPANIES - LEGAL GAP
OF INTERNATIONAL LAW
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Abstract

Private Military and Security Companies (PMSC) take part in modern military
conflicts in our world, have own weaponry, power and opportunity to use it,
but there is no transborder legal act for controlling PMSC. This is the legal gap

what has a threat to break the international law and human rights.

Keywords: Private Military and Security Companies, international law, legal gap,
combatant, mercenary.

YacTHble BoeHHble U oxpaHHbIX KoMnaHuil (UBOK) ucnosb3yoTcs Bo MHO-
ruX KOHQJMKTaxX coBpeMeHHOCTH. O/JHAaKO B HACTOSIUH MOMEHT HET HU e/iH-
HOTO 0053aTeJbHOTO /I HCIOJHEHUS MEeXAYHapoJHOTO HOPMaTHBHO-
MPAaBOBOTO aKTa, KOTOPBIH Obl PETyJIMPOBAJ UX JEATEJbHOCTb, 06eCnedruBal
MexXaHU3M INpHBJIeYeHUs NMOJOOHBIX OpPraHM3alMi K OTBETCTBEHHOCTH. JTO
MOKeT NPUBECTH K HapylLIeHHWI0O HOPM U NPUHIUIIOB MeX/YHapoJHOI0 NpaBa,
B YaCTHOCTH NPHHIIUIIA HeBMellaTe/bCTBA B Jles1a, BXOJAIMe BO BHYTPEHHIOO
KOMIIETEHIIUIO TOCYyZapCTB.

CorsacHo 1. 4 cT. 2 YcraBa OOH Bce UsieHbl MeXAYHApOAHON OpraHU3aLHH,
BO3/IepKUBAIOTCS B UX MEXJYHapO/JHbIX OTHOLIEHUSX OT YTrpo3bl CUJION WU
ee NMpPUMeHeHHUs KaK NPOTHUB TepPPUTOPHAJbHOM HENPUKOCHOBEHHOCTH HJIH
MOJIUTUYECKON He3aBUCHMMOCTH 10600 roCyapCTBa, Tak U KaKUM-JIH60 Jpy-
rdM 00pa3oM, HecoBMeCTUMBIM C llessimu O6beamHeHHbIXx Hanmit [1]. 3To
TpebGoBaHUe 0653aTebHO MPAKTUYECKH /IJIs1 BCEX TOCYZAAPCTB.

Jexmapauus ['eHepanbHOW Accam6sen OOH o HegomycTHMOCTH BMella-
TeJbCTBa BO BHyTpPeHHUe JieJla FoCyAapcTB, 006 OrpakJeHUH UX He3aBHUCHUMO-
CTU U cyBepeHuTeTa oT 21 aekabps 1965 r. Takxke yKas3bIBaeT, UTO HUKAKoOe
rocy/lapcTBO He MMeeT NpaBa BMeIIMBAaTbCA NMPSIMO MJHU KOCBEHHO MO KaKoM
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6Bl TO HY ObLJIIO IPUYKMHE BO BHYTPEHHUE U BHEILIHUE Jieja Apyroro rocyjap-
cTBa [2].

B03MO0XHOCTb HapylleHUsl NPUHLKIA HeBMellaTeJbCTBA BO MHOTOM 00Y-
CJIOBJIeHA HeoNpeJe/IeHHOCTbI MPaBOBOTO cTaTyca coTpyaHukoB YBOK.
MO>KHO JIM UX Ha3BaTh KOMOATAHTAMU UJIK HAéMHHUKaMU?

WHTepec npeacTaBisieT JOMOJHUTENbHBIA NPOTOKOJ K ’KeHeBCKMM KOH-
BeHUUSAM oT 12 aBrycTta 1949 roja, KacamwIlUics 3alUThI XXepTB MeXAyHa-
POAHBIX BOOPYKeHHBbIX KOHOIUKTOB ([IpoToko. I) 8 utons 1977 roga. Ilpoto-
KOJI OmpejiesisieT, YTO BOOPYKEHHbIe CUJIbI CTOPOHBI KOHQJIMKTA COCTOSAT U3
OPraHU30BaHHBIX BOOPYKEHHBIX CHUJI, TPYIII U MOJpa3AeJeHUN, HaX0AAINXCS
10/ KOMaHJ0BaHUEM JIMLA, OTBETCTBEHHOTO IlepeJ, 3TOU CTOPOHOM 3a MoBe-
JleHhe CBOMX MOJAYMHEHHBIX. JIUla, BXOJslIUe B COCTAaB BOOPYKEHHBIX CUJI
CTOPOHBI, HaxoJslleicsi B KOHPIUKTe, SBISIOTCS KOMOATaHTaMU, T.e. OHU
HMMEIOT NIPaBO HENOCPEeACTBEHHO YYacTBOBATb B 60€BLIX [1eICTBHUSX.

JlomoTHUTeTbHBINA TPOTOKOJI 3aKPEIISET, YTO HAEMHHUK He IMeeT IIpaBa Ha
CTaTyC KOM6AaTaHTA WUJIM BOEHHOIJIEeHHOr0. «HaeMHUK — 3T0 JI060€ JIMIIo, KO-
Topoe: 1) cnenuaJbHO 3aBepOOBAHO HA MECTE UJIM 3a TPaHUIeH AJIs TOrO, 4TO-
6Bl CpaXKaTbCS B BOOPY>KEHHOM KOH}JIUKTe; 2) GaKTUYeCKHU IPUHUMAET Helo-
Cpe/CTBEHHOE y4acTHe B BOEHHBIX JeHCTBUAX; 3) IPUHUMAeT y4yacTHe B BOEH-
HbIX JIeHCTBUSAX, PYKOBOJCTBYSChH >KeJaHUEM IMOJYYUThb JIUYHYI0 BBICOAY, U
KOTOPOMY B JIeMCTBHUTEJBHOCTH MaTepUuabHOE BO3HArpaXK/JjeHue, CyleCTBEH-
HO NpeBbIIIalOIIee BO3HArpaXkJeHue, 00ellaHHOe WJIM BBIIJIAYMBaeMOe KOM-
6aTaHTaM TaKOTO e paHra 4 QyHKIUN, BXOASUIMM B JIUYHBIM COCTaB BOOpY-
>KEHHBIX CWJI JAaHHOU CTOpPOHBI; 4) He fIBJSETCA HU IPaKJAaHUHOM CTOPOHBI,
HaxoAs1eicsl B KOHQJIUKTe, HU JIULOM, IOCTOSIHHO MPOKUBAIOLIMM Ha TeppU-
TOPUH, KOHTPOJIUPYEMOUN CTOPOHOU, HaXOAAIEeHCA B KOHQJIMKTE; 5) He BXO-
JUT BJIMYHBIA COCTAB BOOPYXEHHBIX CHJI CTOPOHBI, HaXoJslleHncs
B KOHQJIMKTE; 6) He MOCJaHO rOCyJapCTBOM, KOTOpPOe He SBJISETCS CTOPOHOH,
HaxoAsleicss B KOHGJUKTe, [Jis1 BbIOJHEHUSI 0pHULIUATbHBIX 00513aHHOCTEN
B KayecTBe JIMLA, BXOJSIIEr0 B COCTAaB ero BOOPYKeHHbIX CUJ» [3].

CorsniacHo Mex/1yHapoAHON KOHBEHIUU 0 60pbbe c BepOOBKOH, UCIOJIb30-
BaHHeM, pUHAHCHUPOBAaHHEM M 0O0y4YeHHeM HaeMHHUKOB oT 04 nexa6pss 1989
rojia «Jo60e JIUI0, KOTOpoe BepOyeT, UCI0JIb3yeT, QUHAHCUPYET UK 00y4YaeT
HaeMHHKOB, OlIpejie/ieHre KOTOPBIX COAEPXKUTCA B cTaThe 1 HacTosmed Kon-
BEHIIUH, COBepLIaeT NMPeCTyIJieHue M0 cMbIcay HacTosiieidl KoHBeHUuunu» [4].
OmnpeneneHe HAeMHUKOB B yKa3aHHOW KOHBEHIIMU aHAJIOTUYHO OIpejesie-
HUIO B [lonosiHUTeIbHOM NpoToKoJie oT 08 ntona 1977 roga.

HeBo3MoxxHO coTpyaHHUKOB YBOK moJIHOCTBI0 MPUPABHATH K HaéMHHKAM.
Cama KoHBeHIMs He paTUGHUIIUPOBAHA MHOTUMU CTPAHAMH, UCIOJIb3YIOIUMU
YacTHble BOEHHbIe MPEeJNPUATHS, CIeJ0BaTeJbHO, OHU UMEIT BO3MOXHOCTD
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rucnosb3oBaTh YBOK. A momo/iHUTENbHBIA NPOTOKOJ He 3ampellaeT UX MC-
[10JIb30BaHUeE, & TOJIbKO JIMIIAET UX CTaTyca BOeHHOIUIEHHBbIX. K ToMy ke He
Bce YBOK npuHHUMAKT HENOCpPeACTBEHHOE yYyacTUe B OOEBbIX JEUCTBUSX, He-
KOTOpble KOMIAHUM OCYLIECTBJ/SAIOT ThlJIOBOe 06ecrieyeHue, a UX COTPYAHUKa-
MU MOTYT OBITb IPakaHCKHe JIMLAa. BoeHHble KOMIIAaHUU MOTYT ObITb UHKOP-
MOPUPOBaHbI C TOCYJapCTBOM-KOHTPAreHTOM, YTO TaKXe JIMLIIUT UX CTaTyca
HaéMHUKOB. YBOK MOKeT HaHATb COTPYAHUKOB — IPaXkJjaH CTPaHBbI, Ie OyaeT
peJoCTaBASATh BOEHHbIe YCAYTH, YTO ONATH He MOAIaZaeT MO/ ONpejeseHue
HaéMHUKOB. BBH/ly TOr0, YTO OHU OTHOCATCS K KOMMEpPYECKUM OpraHHU3aLUAM,
JlesiTeIbHOCTb KOTOPBIX HalpaB/ieHa Ha M3BJedYeHHe NPUOBbLIM, S3KOHOMHUYe-
CcKve npusHaku HaeMHu4ecTBa B UBOK npegnosaraerca. OfHako, Ux fedaTesb-
HOCTb MOKeT ObITb CBsI3aHa He TOJIbKO C 9KOHOMHUYECKOH BbIT0/I0H, HO C MOJIH-
TUYECKHMMHU LeJIAMH, TOCKOJBbKY HEKOTOPble KOMIIAHUHM OCYIIEeCTBJIAIT CBOU
JlesTeJbHOCTh C BeZioMa TOCyJapCTBEHHbIX opraHoB (kommanus Military
Professional Resources Incorporated npegocTaBJisisia CBOX yCayTrH ¢ pa3pernie-
Hus l'ocienaptamenTa u Muno6oponsl CIIA) [5, c.47].

HekoTopele ucciejoBaTe/Nd TaKXe CUUTAIOT, YTO NpeJiCTaBJeHUe COTPY/-
HukoB YBOK HaéMmHukaMu He Bcerjia BepHo. PaboTHuku YUBOK He MOTyT GbITH
KBaIMGULMPOBAHbI KAaK HAEMHUKH, €CJIM Te HE YYACTBYIOT B BOEHHBIX CTOJIK-
HOBEHHUSIX WJIM UHKOPIOPHUPOBAaHBI B COCTAaB BOOPYKEHHBIX GOpMHUpPOBaAHUM
rocygapctBa wpugudecku (Cbeppa-J/leone) mam ¢aktudecku (CaymoBckas
ApaBus), COOTBETCTBEHHO TOJIbKO HEKOTOPble COTPYAHUKH YaCTHBIX BOEHHBIX
KOMIIaHUH, y4acCTBYIOIINX B MeXAYHAapOJHBIX BOEHHBIX KOH(QJIUKTAX, MOI'YT
ObITh IPU3HAHbI HAEMHUKaMH [6, c. 17].

Caspeira K.II. koHCTaTUpyeT OTCYTCTBUE €AUHOW NMPAKTUKHA U MOHUMAHUS
HaeMHHUYeCTBa, 4YTO ONpefessieT HEBO3MOXXHOCTb CYyIeCTBOBAaHHUS OOI[UX
HOPM MeXJIyHapOJJHOTO NpaBa, HallpaBJeHHbIX Ha 3allpelleHHe HCI0J/b30Ba-
HUSA HAaeMHHUKOB. «/[J11 3TOro Heo6xoJUMO coyeTaHHe 061ero U 0JHO06pa3Ho-
ro NpMMeHeHHs, a TaKXe TO, YTO CTOPOHbI CUUTAJIN Obl cebsl OPUANYECKH CBS-
3aHHBIMH JAaHHOW MPaKTUKOU. Tak, 0JHU BBIZEJIAIOT KPUTEPUH 06GOoTalleHus,
JpyTHe eJaloT 3allpeTUTh UCII0Jb30BaHUe HAEMHUKOB B CUJIY YTPO3bl CKPbI-
TBIX UHTEPBEHIUM» [7].

CyliecTByeT MHEHUE, YTO «10JIOKEHUSI 0 HAaéMHUYeCcTBe [0NOJIHUTENTBLHOT O
NpoTOKoJIa K KeHeBCKMM KOHBEHLMSIM NPHUMEHSETCA TOJbKO K NOJIHOCTBHIO
He3aBUMCHMMbIM HaeMHBbIM CHJIAM, a Korja coTpyAHukU YBOK BbeImosHAIOT pa-
60Ty [ TOCY/IapCTBa, OHU HE MOTYT CUMTATHCS MOJTHOCTBI0 HE3aBUCUMBIMH,
TaK Kak GaKTHYeCKHd paboTaloT Ha rocyAapcTBO, IO3TOMY K HUM JJaHHas CTa-
Thfl NPUMEHATBHCA He MoOXeT. ['ocyjapcTBO, He BKJ/IOYHBLIEEe COTPYAHHKA
YBOK B cBoio apMmuio, 6y/leT HeCTU MEHbUIYI0 OTBETCTBEHHOCTh 3a UX Jel-
CTBMUS, YeM 3a JIeHCTBUS CBOUX COJIJIAT, U 3TY OTBETCTBEHHOCTD CJIOKHEE JloKa-
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3aTb» [8].

ToJsibKO KOM6GAaTaHTBEl UMEIOT IPaBO yYacTBOBATh B 00eBbIX JehcTBUAX. Co-
rinacHo TpeTbel KeHeBCKON KOHBEHIIMH U JIONOJHUTENBHOMY NPOTOKOJY K
Hel cTaTyc KOMOATAaHTOB MOJIyYalOT Te, KTO BXOJAUT B COCTaB BOOPY>KEHHBIX
CWJI CTpaHbl WJIM COCTaB JPYTHUX OINOJYEHUU U JOOPOBOJBYECKUX OTPSALOB,
BKJIIOYasl JIMYHBIA COCTAaB OPraHU30BaHHBIX JIBUXKEHUI CONPOTUBJIEHUS, €CJIU
OHHU OTBEYaIT OIpeJieIeHHbIM YCJI0BUAM, B YaCTHOCTH, YCJIOBUIO OTKPBITOIO
HouleHUusl opyxus. Eciu paccmatpuBath paboTHukoB YBOK kak apyrue no6-
POBOJIbYECKHE OTPSJbI, TO He BCe U3 HUX MOTYT HOCUTB OpPY>KHE, U MOTYT ObITh
rpaxaanckuMu. Eciu YBOK mHKopnopupoBaHbl B BOOPYXKEHHbIE CUJIbI TOCY-
JlapCTBa, TO MX COTPYAHHUKH IOJYyYalOT CTAaTyC KOMGATAHTOB, OJHAKO TaKOe
sIBJIeHME peJIKO, TaK KaK OJIHOW U3 lieslell NMOoJ0OHBIX OpraHu3alui sBJseTCs
yXOJ, OT OTBETCTBEHHOCTH, KOTOPas B CJlydyae HHKOPNOPALMK JIOKUTCA Ha roc-
yaapctso [7].

«bpuTaHckas BoeHHas komnaHusa «Watch Guard International» yyacTBoBa-
Jla B HeyJa4HOM NOKylleHUH Ha Myammapa Kaggadu B 1971 roay. l0xxHoadh-
pukaHckas «Executive outcomes» B 1994 - 1996 B AnroJie 1 B 1995 B Cheppa-
JleoHe 6e3 cankuuu OOH npoBojuia noJHOMaclITabHble BOEHHbIE ONepaluu
C LleJIbl0 pa3rpoMa He3aKOHHBIX BOOPYXEHHBIX GOpMHUpOBaHUM. bpuTaHckue
«Sakina Security» u «Trans Global Security» 06y4asu 60eBUKOB AJis1 JajbHeN-
el UX OTIPAaBKH Ha TEPPUTOPUIO 60EBBIX JeUCTBUM B UeuHIo U ApraHuctan»
[9, c. 107]. 9TO TOIBKO KpaTKUH 0630 MOJOOHBIX JesTHUH.

[Ipo yacTHbIe BOeHHble U OXpaHHble KOMIIAaHUHU HeJIb351 TOBOPUTB TOJILKO B
HeraTuBHOM kJtode. KoMnaHuuM mofo6HOro poja MOTyT ObITb MOJIE3HBI JJIA
MHPOBOI'0 COOGILIECTBA, €C/IM UX MPaBUJIBHO HCIOJb30BaTh. MMeHHO Heompe-
JlesIéHHOCTh mpaBoBoro craryca YBOK mnpepcraBsisieT co60i oMmacHOCTb JJIs
HapylLleHUs HOPM MeXJyHapoJHOro npasa. B To e BpeMs HeJib3 TOBOPUTH O
[I0JIHOM NIPaBOBOM «BakyyMe». Tak cywecTByroT [JokyMeHT MoOHTpE, Mexay-
HapoAHbli Kojekc noBejeHUs YaCTHBIX BOEHHBIX U OXPAHHBIX KOMIIaHUH, KO-
Topble cofepkaT B cebe npaBusa nosefeHuss YBOK, HO 3TU [JOKyMeHTHI He
MMeloT 06513aTe/NIbHON CHUJIBbIL, HECYT B cebe peKOMeHJaTe/JbHbI XapaKTep U
CIy’KaT HANOMWHAaHWEM O HeOOXOJMMOCTH COOJIIOJIEHUS MeX/YHapOoIHOro
npaBa. B utore, orcyTcTBUE 0653aTENBHOTO AJ151 COGJII0IEHHUS MEXYHapOIHO-
ro HOPMaTHBHO-NIPABOBOTO JI0KYMEHTA, 3aKpeIJISIoLiero npasa U 06s3aHHO-
ctu YBOK, MexaHM3Ma NpuUBJIeYeHUs] UX K OTBETCTBEHHOCTH IpeBpallaeT
YacTHble BOEHHble NpPeANpUsATHS B UHCTPYMEHT JJi 06X0/a rocyAapcTBaMU
MeX/yHapo/HbIX 00513aTe/JbCTB, B TOM 4YMCJ/e, U IPUHIMNA HeBMellaTe/1bCTBa
B /leJ1a, BXOsl1e BO BHYTPEHHIOI0 KOMIIeTEHIIUIO TOCyAapCTB.
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THE CIVIL PROCEDURE

PROBLEMS OF ABUSE OF PROCEDURAL LAWS AND CONSCIENTIOUSNESS
N. Ablyatipoval, V. Terentyeva?
Abstract

Article is devoted to the analysis of problems of abuse of a procedural law. Au-
thors raised the questions of determination of criteria of bad faith of the par-
ties, various scientific approaches of abuse of a procedural law are considered.
As a result of a research authors offered the vision of a problem of abuse of a
procedural law.

Keywords: abuse of procedural laws, behavior, offense, illegality, conscientious-
ness.

B melicTByIOLIEM TPAXKJAHCKOM Ipoljecce HauboJiee paclpoCTPaHEHO HC-
M0/Ib30BaHUE JIMLAMH, KOTOpbIE YYaCTBYIOT B JleJle, pa3HOO6pa3HbIX CI0CO60B
U CXeM, KOTOpble UMeIOT LieJIb — 3aTArCMBaHue NPOU3BOJCTBA 10 fieJly, B KOTO-
POM OHHU y4YacTBYIOT, @ TaKXKe JIMLIAIOT Cye6HON 3allUThl HapyIIeHHbIX WU
OCNapyBaeMbIX IPaB U 3aKOHHBIX UHTEPECOB CYO'beKTOB IPakJAaHCKUX NTPaBo-
OTHOULIEHUH.

BBugy aToro, HamboJiee aKTyaJbHOH NPOOGJEMON HAyKH IPakAaHCKOIO
NpOLeCCyaJbHOTO MpaBa BBICTYNAaeT MNOPAAOK YCTOMYHMBONH TeOPETHUKO-
NpaBOBOM MoJieJiv, IPOTHBO/IeMCTBYIOIlell BOSHUKHOBEHMIO 60J/1ee pa3JIHuYHbIX
dopM He06POCOBECTHOrO NMOBEeJEHMS YYACTHUKOB IPaKJaHCKOTO CyZO0Ipo-
M3BOJICTBA, B YaCTHOCTH MOJPbIBAET BbICOKO3QPEKTUBHOCTb T'PAXKAAHCKOIO
CyZl0NIpOM3BO/CTBA.

[IpoGsieMa 3JI0ynoTpe6JIeHUs paBoOM B poccuiickoi HayKe
paccMaTpuBajiach elle B JIOPEBOJIIOLMOHHBIM mnepuon Jlomawxko B.IIL,
[TokpoBckuM U.A. OpHako 6Gosiee dyHAAMeHTaJbHble HCCAEJOBAaHUSI B 3TOH
o6sacTU ObLIM MpoBeJleHbl yueHbIMU ArapkoBeiM M.M. Bapy M.H,

INatalya Ablyatipova, Candidate of law Sciences, Associate Professor, Russian State Uni-
versity of Justice, Crimean Branch, Russia.

2Valeria Terentyeva, Master 2nd year, Russian State University of Justice, Crimean
Branch, Russia.
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I'pubanoBbiM B.I1., Hodde O.C.; B 60s1ee no3Hee BpeMs — MaMHOBCKUM A.A.

06513aHHOCTD JIML, YYacTBYIOIIUX B JieJie, TO0OGPOCOBECTHO IOJIb30BAThCSA
MPUHA/JIEKAMUMUA UM IPOIECCYaJbHBIMU MPaBaMU NPsSMO MPeAyCMOTpPEHa B
4.1 cT. 41 ApGuTpaxKHOro npoueccyajbHOro Kojekca Poccuiickont @enepanuu
u 4. 1 ct. 35 M'paxgaHckoro npoueccyaabHoro kojgekca Poccuiickoin @epepa-
1192078

B Hay4HO-HCC/IeI0BATENbCKON JTUTEPATYPE OTMEYALTCS, YTO A0OPOCOBECT-
HOe I0JIb30BaHU e NMPUHAAJIEKALUMMHA CTOPOHAMH IPOIECCYaTbHBIMHU MTPaBaMHU
SIBJISIETCS UX 00IIel 0053aHHOCTBI0. Bo BceM oCTa/IbHOM, [1€ITebHOCTD CTO-
POH B Ipolecce, Kak U APYrUX JUL, y4aCTBYIOIIUX B JieJie, He SABJASACh IOPUU-
YyecKHu 00s13aTe/IbHOH, ob6ecrieurBaeTCs, [Ipex/ie BCero, UX MHTepecoM B 6J1aro-
NPUATHOM JJs1 HUX pelleHUH cyza [1, c. 29]. UHTepecHO To 4TO, HECMOTpPS Ha
TEOpeTHUYECKYI0 Pa3paboTKy KaTeropuu HeJ0OPOCOBECTHOTO OCYIIECTBJIEHUS
MPOLeCCYaTbHBIX MTPAB B JOPEBOJIOIMOHHOM HayKe [2, c. 8], cyie6Hble yCTaBEI
He MPeAyCMOTPEM BO3MOXXHOCTH 3JI0yNOTPeOJIEHHS MPOIecCyaJbHbIMU Mpa-
BaMU U HUKAKUX Mep IPOTUB 3TOr0 He NpUHsIH [3].

B cBoeii kHure E. B. BacbkoBcKUI yKa3aJj 0 CYyLHOCTH 06513aHHOCTH J06po-
COBECTHOI0 I0JIb30BaHUS NpPOLeCCYyaJbHbIMU MpaBaMU U HEOTHEMJIEMOM HX
3HAaYMMOCTH, @& MUMEHHO «JIJisi BBISCHEHHSI HUCTHHHOTO CMBbICJA BbIpaXKeHUS
«3JIOyTOTpe6JIeHHs TPaBOM» HEO6XOAUMO B3SITh UCXOJJHOM TOYKOH CYIHOCTh
Y 33/la4M IpakJaHCKoro npouecca. A Takxe poccuiickuii nuBuanct E.B. Bacb-
KOBCKHU PUXOAUT K BbIBOJY, UTO MO/, 3/I0yIOTpebIeHHeM NPoLeccyalbHbIMU
MpaBaMu cjelyeT IOHUMATb OCyILeCTBJAEHUE UX TSKYLUMCS A/ JOCTHXKEHU
Lesiell, HeCOrJIaCOBaHHBIX C LieJiblo Mpotuecca...» [4, c. 669, 676, 677].

BBU/ly BBINIEU3JI0KEHHOI0 MOXKHO MPUHTH K BBIBOAY, YTO KPUTEPHUEM He-
JIOGPOCOBECTHOCTU CTOPOH MPOIECCyaJbHbBIMU MpPaBaMH, SBJSETCS HECOOT-
BETCTBUE NPOLECCYalbHbIX AeHCTBUHN MO0 6e3/1elCTBUSA UL, yYaCTBYIOILIUX B
Jlesie, 3a/jla4aM U IjeJisiM I'PaXKAaHCKOro CyJONPOHU3BO/CTRA.

Oco6oe BHUMaHUe 3acayxuBaeT B.Il. [pr6aHoB, KOTOpbIN yKa3blBaeT, YTO
3/0ynoTpebIeHde IMPAaBOM MpeACTaBJAsgeT C060H IOBeJeHHE, CBS3aHHOE C
HapyluleHueM OO0SI3aHHOCTH U IOTOMYy €eCThb IIOBeJeHHEe MPOTHBOIPABHOE.
Oco6GeHHOCTh 3/I0yNOTPeOIEHHS] TPABOM B TOM, UTO OHO BO3HUKAaeT Ha 6ase
OCYLIECTBJIEHUs] CyO'b€KTUBHOTO IpaBa, TO eCTb Ha 06a3e [J03BOJIEHHOTO
3aKOHOM TmoBeJleHUs. [Ipy 3TOM 006513aHHOCTb YIOJHOMOYEHHOI0 JihLa
COCTOUT B TOM, YTOOBbI HE HapyllaTb IpeJieJioM OCYIIECTBJIeHUs MpaBa [5, c.
55]. B rpaxzaHckoM mporiecce 3JI0ynoTpeGJieHHe MPOLEecCyaJbHbIM TPaBOM
OTpa)kaeTCs B HapylmleHUH OOIled 0053aHHOCTH J106GPOCOBECTHOTIO
M0JIb30BaHMs NMPOLlecCyaJbHBIMH NPaBaMHU.

CrefyolUMM BaXKHbIM MNPHU3HAKOM 3JI0yNOTPeO6JeHUs NPOLEecCyalbHbIM
NpaBOM SIBJSIETCS BO3MOXHOCTb INPUMEHEHUsl CaHKLUUH B CBfISU C
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NOCNAeJCTBUSMU  3JI0yNOTpebJieHUs, BBUAY TOro, 4YTO INPU3HAKOM
IOpUAUYECKON 00f3aHHOCTH SBJISETCS BO3MOXHOCTb TIOCYAAapCTBEHHOIO
NPUHYXK/JeHHS K ee UCIOJHEHUIO, YTO BJeYyeT 3a C060H ompeJieieHHOro poja
OTBETCTBEHHOCTH [5, c. 32].

CorsacHO J[JaHHOMY MPU3HAKY HeEJNb3s TOBOPUTb O CYLIECTBOBAaHUU
I0pUAUYeCcKON 006513aHHOCTH CTOPOH O J0O6POCOBECTHOM NOBEJEHUH, a TaKXKe
NPOTUBONPABHOCTHU HeZ06pOCOBECTHOIO N0/1Ib30BaHUA UMU
npoueccyaJbHbIMU IpaBaMU BBUAY OTCYTCTBUS KaKUX-JUOO CaHKLUHU 3a
JaHHbIe JeCTBUSI.

Tak ke f.B. 'pesnb mop 3y0ynoTpe6yieHHEM NPOILECCYaJTbHBIMU MpPaBaMU
MOHMMaeT HeJI0NyCTHMOE OCYLIeCTBJIeHHe NPaBa, KOTOpoe 06palleHo IPOTHB
NpaBUJIBHOTO, CBOEBPEMEHHOr0 pacCMOTPEHUsI U paspelleHUs [JeJa,
paBHOIpaBUsA CTOPOH /MO0 BeJeT K KpailHe HeclpaBeJJIMBbIM pe3y/JbTaTaM
JIIs IPOTUBHOM CTOPOHHI [6, . 8].

OmunbKoin MeTOJ0JIOTUHA JaHHOTO nojxonaa ABJISIETCS
HeyperyJMpoBaHHOCTb BOIpoca NPOTUBONPABHOCTHU OTUChIBAaeMbIX
MpOoLecCya/bHbIX JeHCTBUNA. JTa HEYPEryJIMPOBAaHHOCTb 3aKJ/IKYaeTCs B TOM,
YTO B OTMEYEHHOM OIpeJe/ieHUU 3JI0yNoTpebseHUss MpoleccyaJbHbIM
MpaBoOM:

1. CooTHocUTCA C OJHOM CTOPOHBI yKa3aHUe Ha OCYllecTBJIeHUE
HaJleJIleHUuEeM JIMLOM CBOMX IpaB, a C Ipyrold CTOPOHbI HA NPOTHUBONPABHOCTh
TaKOT0 OCYyILeCTBJIEHHUS.

2. OTcyTcTBUE KaKOro-aubo yKasaHUs Ha NPUMeHeHHe CaHKLUH B ciydyae
JlaHHOT'0 IPOTHUBONPABHOI0 [TOBEJEHUSI.

OnuceiBaeMoe MpoleccyajbHoe JelCTBUe HaTaJKMBaeT Ha BOIPOC, B UeM
3aKJIIOYAETCH ero NPOTUBONPABHOCTD, €C/IU JIML0, KOTOPOe Y4acTBYeT B JieJle,
MMeJI0 Ha HHUX 3aKOHHOoe mpaBo? boJjiee TOYHBIM U BepHbIM OyAeT
yTtBepxaeHue [.A. ®ypcoBa, 4To peasi3anus MpaBa HUKAK HE MOXET OBITh
paccMoTpeHa Kak 3JI0ynoTpebJieHHe, B CBSI3U C TeM, YTO «IpoleccyalbHble
JlefICTBUS, YCJA0BUS U MOPSJOK COBEpLIeHUs] KaXJ0ro U3 HUX JOJDKHBI ObITh
yKa3aHbl 3aKOHOAATeseM, I03TOMY caMa BO3MOXXHOCTb [iJisl 3JI0YIIOTpebJieHUs
CyZleOHBIMM TPOIEeCCYaJbHBIMKM NMpaBaMH He MMeeT IOoJ CO60H KaKoW-Ju60
nouBkI» [7, c. 78-79].

Ucxoas w3 BBIMIEU3JIOKEHHOT0O MOXKHO NPUHTH K BBIBOAY, YTO BBUAY
Pa3JIMYHBIX CIOCOBOB U CPEJCTB CTOPOHBI BCAYECKU 3JI0YIOTPEBJISIIOT CBOUMU
npoleccyaJbHbIMU MpaBaMH, HO JaHHOe [eHCTBHe He NMpPeJyCMOTPEHO Kak
HapylLleHue HOpPM IMpPOLEeCCyajJbHOr0 IMpaBa, MOCKOJbKY HET CHelUaJbHON
HOpPMBbI, KOTOPYI0 MOXET NPUMEHUTb CyJ, [Jisl BO3/JeHCTBUS Ha CTOPOHY,
KoTopasi  3JIOyNOTpebJisseT  NpoLecCyaJbHBIMA  IpaBaMH.  Bopouew,
npolueccyasbHO-IpaBoBass  cnepuduka Mep 3alUThl caMa 1o  cebe
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npeAycMaTpUBaeT, YTO Mephbl 3allUThbl ABJAITCA HNPUOPUTETHBIMHU Iepe],
MepaMH OTBETCTBEHHOCTH, UMEIIINMU MaTepHUaJbHO-IIPABOBOM XapaKTep.
TakuM 06pa3oM, IOHUMaHHUE 3JI0YHOTPeBJIeHNUs] TPOLECCyalbHbIM IPABOM,
KaK HapylleHHe oO6Lield MpoleccyaJbHON 06SI3aHHOCTH [J106pPOCOBECTHOrO
WCI0JIb30BaHUSA IpoLlecCya/bHbIMU IpaBaMy, BJIeKylllee NpHMeHeHHe Mep
rocyZiapcTBEHHOI0 IPUHYK/EHHs], Ha Halll B3TJIs1/ pellaeT AaHHY0 NpobJieMy.
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COMPARATIVE ANALYSIS OF THE CIVIL PROCEDURAL CODE
OF RUSSIA AND THE RUSSIAN ARBITRATION PROCEDURE CODE
OF THE WRIT PROCEEDINGS

I. Orlova?!
Abstract
In this article, the articles of the Civil Procedure Code of Russia and the Code of
Arbitration Procedure of Russia have been studied, the distinctive rules of or-
der execution in civil and arbitration proceedings have been revealed, some of

them have been critically analyzed.

Keywords: civil process, arbitration process, court order, order production,
right to claim, procedure for filing a claim.

®enepanbHbIM 3akoHOM OT 02.03.2016 r. N2 47-®3 B AIIK P® BkJo4yeHa
rjaBa 29.1 «[IlprkasHoe npou3BoAcTBO» [1]. [lo MHEHHIO aBTOPOB 3aKOHOMPO-
eKTa 3Toro ¢esiepa/ibHOr0 3aKOHA, HOPMbl UHCTUTYTa NPUKA3HOTO IPOU3BO/-
CTBa TPaXKJAHCKOTO IpolleccyaJbHoro mpasa ¢ 1995 roga apdekTuBHO mpu-
MEHSIIOTCSl Cy/aMHu 06lnedl HPUCAMKLWH, IO3TOMY CYLIECTBYeT HeoOXOZu-
MOCTb BKJIOUUTB COOTBeTCTBYyIoLIyI0 r1aBy B AIIK P® [2]. OxgHako He Bce cTa-
Tbu ['TIK P® 6bin npu 3ToM 3auMcTBoBaHbl, B AIIK PO umerTcss HOpPMBI,
yCTaHaBJ/IMBalollMe HHbIe, OTJINYHble NpaBuJa. Kakue xe aBasa0TCca

B cT. 229.2 ATIK P® u cT. 122 I'TIK P® copmep:kaTcs pa3Hble nepeyHu Tpebo-
BaHUH, 10 KOTOPBIM MOXeT GbITh BbIZIAH Cy/ie6HBIN NpuKas. [Ipexze Bcero, 3To
06ycsioBeHO celuPUKON JieJ1, MOABELOMCTBEHHBIX CylaM 00Ield IpUCUK-
LMY U apOUTPAKHBIM CyJlaM. Y BCeX 3TUX Tpe6GOBaHUM MMeeTCsI 001as yepTa —
6eccropHOCTb 3asIBJIeHHBbIX TPeOOBaHUI B3bICKATeJIsl, OJHAKO MMeeTCs U OT-
nnuue - B AIIK PO npeaycMoTpeHa MakcHMMasbHasa «lieHa 3asiBJeHHbIX Tpebo-
BaHUI», 10 KOTOPbIM MOXET ObITh BblAH Cy[eOHbIN TPUKa3s.

Tak, ap6uTpakHbIN CyJ MOXET BbIJATh CyAeOHBINA NPUKa3 10 TPeOOBAHHUIO,
CBSI3aHHOMY C HEUCIIOJIHEHUEM JI0r0BOpPa U OCHOBAaHHOMY Ha NpeJCTaBJIeHHBIX
B3bICKaTe/JeM [IOKyMeHTaX, YCTAaHaBJMUBAWOLIUMX JeHeXHble 0053aTe/bCTBa,
KOTOpble JI0OJPKHUKOM NPU3HAIOTCS, HO He UCIIOJIHAIOTCS, eC/IM 1ieHa 3asBJeH-
HbIX Tpe6oBaHui He npessbiaeT 400 000 py6.eit (a63.2 cT. 229.2 AIIK P®), B
TO BpeMs Kak CyZ, o0llel I0pPUCAUKINU (MUPOBOU Cy/ibsi) MOXKET BbIJATh CY-

1Irina Orlova, Senior Lecturer, Khabarovsk State University of Economics and Law, Rus-
sia.
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Jle6HBIN NPHKas, ecIli TpeboBaHUEe OCHOBAHO Ha C/eJIKe, COBEpIIEHHOM B NPO-
CTOM nmucbMeHHOU dopMe, U pa3Mep 3asiBJIEHHOTO TpeGOBaHUSA NPHU 3TOM BO-
006111e He UMeeT 3HaYyeHus (a63. 3 ct. 122 I'MIK P®). IIpencrasasieTcs, ycTaHOB-
JIeHUe CTOMMOCTHOI'0 KPUTepHsl B OTHOLIEHUH TPeOGOBaHUM B3bICKATeJs IPO-
TUBOPEYUT OCHOBHOMY NPaBUJIy MHCTUTYTa NPUKAa3HOT0 NPOU3BOJCTBA, B CO-
OTBETCTBHUHU C KOTOPBIM BbIHECEHHE CyZ,eOHOT0 NMPHUKas3a BO3MOKHO 10 Tpebo-
BaHMUSAM, KOTOPbIE HOCSAT XapaKTep 6ecCnopHbIX [3]. BecCnopHbIM MOXKET 6bITh
Jlaxke TpeGoBaHUe, IleHa KoToporo npeskbimaeT 400 000 py6uieit. HezaBucumo
OT pa3Mepa 3asiBJIeHHbIX TPeOOBaHUN JO/LKHUK BIIpaBe MpeJCTaBUTh BO3pa-
»KEHHUA OTHOCHUTEJIbHO HCIOJIHEHUS CyJleOHOro MprKasa JMbo He ocnapuBaTh
npaBo TpeGoBaHUA B3bICKaTeJd. B mociefHeM ciyyae, Korja IOBefleHHUe
JIO/DKHUMKA, He IIpe/iICTaBUBIIEr0 BO3paXKeHHsl, CBU/ETeNbCTBYyeT O IPU3HAHUU
npaBa TpeGOBaHHSA B3BICKATeEJIsl, 3TO TpebGOBaHUE NpUOOpeTaeT GeCCrOpHbIN
XapakTep, U y CyZia He UMeeTCs HUKAaKUX NPensATCTBUH A1 BbIJa4yU B3bICKATe-
JII0 9K3eMIlIsipa CyZile6GHOro npuKasa.

B cootBeTcTBUM co cT. 125 I'MIK P® no pesysbTaTaM paccMOTpeHUs 3asiB-
JIeHUs1 O BblJlaye Cy[e6HOTOo NMpHKasa CyJ, MOXKeT BO3BPATUTb 3TO 3asBJeHHUE
WJIM OTKa3aTb B ero NpUHATUHU. Tak, MUPOBOH Cy/ibsl JJO/bKEH BO3BPAaTUTD 3a-
sIBJIEHHE 110 OCHOBaHUsAM, peaycMoTpeHHbIM cT. 135 I'TIK P®, a Takxe B ciy-
yae, eCJIM He NpeJCTaBJeHbl JOKYMEHTHI, TOATBepXKAalIlne 3asdBJeHHOe Tpe-
O00BaHHMe, 3TO TpeOOBaHHE He OIJIAYeHO TOCIOULIMHOW WM He COGJIIOAEHBI
Tpe6oBaHUA K PopMe U coZeprKaHHI0 Cy/leOHOro NpHUKasa, yCTAHOBJIEHHBIE CT.
124 TTIK P®. Cybsi oTKa3blBaeT B IPUHATHUU 3asIBJIEHUS O BbIHECEHUU CY/[e0-
HOT'0 IpHKa3a [0 OCHOBAHUSAM, NpeAycMoTpeHHbIM cT. 134 I'TIK P®, a Takxke B
c1ydasix, ecyd 3asBJeHO TpeOGoBaHUe, He npeaycMoTpeHHoe cT. 122 I'TIK PO,
MeCTO >KUTeJbCTBA WKW MeCTO HaX0XAeHUs AO/KHUKA HaX0AUTCs BHe Ipefe-
J0B Poccuiickoit ®espepanuu Ju60 M3 3asBJIEHUS U NpPeACTaBJeHHBIX JOKY-
MEeHTOB YyCMaTpHUBaeTCsl HaJlW4yKe cropa o npasBe. OCHOBaHUs, lepeyrcIeHHble
B cT. 134 I'lIK P®, aBastoTcA OCHOBHBIMU (06IIMMU) NpeSNOChlIKAMU paBa
Ha npeJbsiBJeHUe 3asBJeHHUs Ha BblZA4y CyAeOHOro NpuKasa, a Tpu Hocjaes-
HUX — JJOMOJHUTEJIbHBIMH, XapaKTEPHBIMH /J11 IPUKA3HOT0 NPOU3BO/CTBA.

B AIIK P® kakzioe 13 BbllIeyKa3aHHBIX 0OCTOSITEJIBCTB SIBJISIETCS OCHOBA-
HUEM /iJIs BO3BpallleH!s 3asiBJIeHUs O BblAade cyjeb6Horo npukasa (ct. 229.4
AIIK P®). Ilpu aToM ykKasbIBaeTcs, UTO BO3BpalljeHUe 3asiBJeHUs M0 OCHOBaA-
HUSIM, YKa3aHHbIM B NyHKTax 3-5 yactu 1 ct. 229.4 AIIK P®, npensaTcTByeT
MOBTOPHOMY 06paIeHHIO B CY/[ C 3asiBJIEHHEM O Bbliaue CyZeOHOro MpuKasa.

QdakTryecku 3akoHoaaTesb B AIIK PO npegycmaTpuBaeT oJjMHAaKOBOE MO-
cJeJiCTBHE B BH/ie BO3BpallleHUs 3asBJeHUS KaK B C/Iydyae OTCYTCTBHUSA Y B3bIC-
KaTeJss NpaBa Ha NpejbsBJeHHe 3asABJEHUs O BblAade CyJeGHOro NMpHKasa,
TaK U B CJIyyae Heco6JII0/leHUs UM Nopsi/iKa [10Jja4U 3TOTr0 3asiBJIeHUS.
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[Tosunusa 3akoHogaTesd, udnoxkenHaa B ['TIK P®, BuauTca o6ocHoBaHHOH
1o caeAyrIuM npuiuHaM. O6CcToATeNbCTBA, IPeAyCMOTPeHHbIE 4. 3 CcT. 125
['TIK P®, cBuZeTeIbCTBYIOT 00 OTCYTCTBHUM Y B3bICKaTeJ sl IpaBa Ha Npe/bsaB-
JieHUe 3asiByieHus. [Ipy AaHHBIX 0GCTATENbCTBAX Y JIMI[A OTCYTCTBYET NPaBO
Tpe6oBaTh OT CyZa o6lLIel IOPUCAUKIMY IPUHATUS K PACCMOTPEHUIO U pa3pe-
IIeHUsl M0 CYLecTBY 3asBJ€HHOT0 UM TpeboBaHHUA [4]. ITOT BbIBOJ, OATBED-
KJaeTcs CCblIKOM 3akoHogaTesda Ha cT. 134 I'TIK PO B 4. 3 cT1. 125 I'MIK P®.
BTopas ke rpymnna o6CTosATeJbCTB, NpeaAycMoTpeHHbIX 4. 1 cT. 125 'K PO,
CBU/IeTeJIbCTBYET O HapylleHUH B3bICKaTeJeM yCJI0BUH MCI0Jb30BaHUsA IpaBa
Ha nojadvy 3asiBJeHus1 0 BblJjaye Cy[e6HOro npukKasa WM O BbIPaXKEHUH €ero
BOJIM Ha BO3BpallleHHe 3asBJIeHUd B OJAHHOM UM 3asBJjeHUMU. [Ipu ycTpaHe-
HHUM BBIIBJEHHBIX CyJOM HapylleHU{ B3bICKaTe/Jb HMeeT IpaBO IOBTOPHO
00paTUTBCA B Cy/ C TAKUM 3asiBJIEHUEM.

[IpefcTaBisieTcsl, YTO OCHOBAHMA JJisl OTKasa B NPUHATUHU 3asBJeHUS O
Bbljlaue Cyle6HOro NpruKasa J0J/LKHBI ObITh IPELyCMOTPEHHbI B 4acTu 1 cT. 125
['TIK P®, a ocHOBaHUs ero Bo3BpalneHus — B 4acT 2 cT. 125 I'TIK P®, nockoib-
Ky U3Ha4aJIbHO Cy/bfl JJOJDKEH YyCTAaHOBUTh HaJMuMe y B3bICKaTe/d NpaBa Ha
npe/JbsBJeHHe 3aABJeHUs, U JIUIb IOTOM — YCJIOBHSA ero UCNO0JIb30BaHHUs.

TpaAuIIMOHHO BO3BpallleHHe HCKOBOTO 3as1BJeHUs WU 3asBJEHUS B IPax-
JIAHCKOM TIpoliecce CBUJETENbCTBYeT O TOM, YTO CyJ YCTaHOBUJ HaJHU4YHe y
06paTHUBILErocs B CyZ, 3aMHTEPECOBAHHOTO JIMLA TIPaBa Ha peAbsBJIEeHHE HC-
Ka WJIM 3asiBJIeHUs] (IOCKOJIbKY Cy/, HE OTKa3aJsl B ero NPUHATUH Ha OCHOBAaHUU
cT. 134 I'TIK P®), HO BbISIBUJI JONYLeHHOE UCTLOM HapylleHHe NopsaAKa noja-
4yu ucka (3asaBieHust). imenHo noatomy Hu ['TIK P®, nu AIIK P® ne 3anpema-
10T IOBTOPHOE OOpallleHHe B CY/[, C TOXKJeCTBEHHBIM UCKOM WJIM 3asiBJIEHUEM B
caydae ero Bo3BpaieHus (4. 3 ct. 135 I'MK P, 4. 6 cT. 129 AIIK PO).

[IpegycMoTpeB Bo3BpaljeHHe 3asiBJEHHS O Bbljaue Cy/ebHOro nmpukasa B
CBSI3M C OTCYTCTBHMEM Y JIMLA NpaBa Ha NpexbsBieHHe ucka (m. 3-4 4. 1 crT.
229.4 AIIK P®), 3akoHOJaTesb HApPYIIUJ YCTAHOBJEHHbIE UM e MpaBUJa 0O
NpaBOBBIX NMOCJAe[CTBUAX OTCYTCTBUSA y JIMIAa IpaBa Ha NpeJ’bsiBleHUe UCKa (B
IrpaXXJaHCKOM Ipoliecce CyJ, OTKa3blBaeT B NPUHSAITUHU HCKOBOTO 3asiBJEHUs
(3asiBnenus) (ct. 134 I'MIK P®) wim npekpamjaeT nporusBoOACTBO O Aenay (CT.
220 TTIK P®), a B apOUTpPa’KHOM Ipoljecce — NMpeKpamaeT TpoU3BOACTBO M0
neny (ct. 150 AIIK P®).

He mpespycMaTpuBasi 0TKa3 B IPUHSATHUM 3asBJEeHUs O BblJaye Cy[e6HOro
npukasa, padpabotuuku AIK P®, BeposiTHO, CTpEMUIUCh HE OrPpaHUYMBATH
IpaBo B3bICKaTeJs Ha obpallieHHe B CyZ 3a Cy[e6Hol 3auuToil. TeM He MeHee,
Takoe OTpaHWYEeHHEe YCTaHaBJMWBAET CaM 3aKOHOJATeJ b, YKa3blBasd Ha HeJOMy-
CTHMOCTb IIOBTOPHOTO O6palleHHsl B CyZ C TaKUM >Ke 3asiBJeHHeM O Bbljaue
CyZie6HOTO MpHKa3a B CJy4yae ero BO3BpalleHHs M0 OCHOBAHHSM, CBHU/ETENb-
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CTBYIOIIUM 00 OTCYTCTBUM y OOpaTHUBILErocs JiMlia paBa Ha NpeAbsBJeHUE
3asByeHus (4. 3 cT. 229.4 AIIK PO).

Emé oaun HepocTtaToK AIIK P® - oTcyTcTrBue B 'taBe 29.1 craThby, npeay-
CMaTpHBaWIIell MpaBoOBbIE MOCIAECTBUS YCTAHOBJEHUS Cy/loM GaKTOB Hapy-
LIeHUs N0JBeJOMCTBEHHOCTH Jiesla, HaJUUUsl BCTYNUBILEro B 3aKOHHYIO CUJY
pellleHUs] apOUTPaXKHOTO CyAa WU TPETEHUCKOTo CyZa MO TOXAEeCTBEHHOMY
HMCKOBOMY Tpe6GoBaHU. Ec/u cys1 o61iel OPUCAUKLINN B aHAJIOTUYHOM CUTYa-
MU 00s13aH OTKAa3aTh B MPUHSATHUU 3asiBJIEHHUs O BblJade CyAeOHOT0 MPUKa3a,
TO BOINPOC O TOM, KaKoe Ompe/iesieHue JJOPKeH BBIHECTU apOUTPaKHBINA Cy/[
OCTaéTCsA OTKPBITBHIM, TOCKOJIbKY COTJIacHO 4. 7 cT. 229.5 AIIK P® B xoe npu-
Ka3HOTro NPOM3BOJCTBA He IPUMEHSIOTCS [paBUJIa, IpefyCMOTPEHHbIe IJ1aBa-
MU 8, 14-19 AIIK P®, B ToM uucsie u rjaBoit 18 «IlpekpaiieHre Npou3BOACTBA
0 JlesIy».
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THE GOOD FAITH, REASONABLENESS AND ABUSE OF THE RIGHT

V. Nikiforak?

Abstract

The article considers the question of good faith and reasonableness in the exer-
cise of civil rights according to the Civil code of the Russian Federation; the

characteristic of the deliberately dishonest exercise of civil rights.

Keywords: limits of the law, the reasonableness, principle of good faith, abuse of
right.

B Poccuu B cT. 10 'K 3akpermnieH TPUHIUMIT HEJAOMYCTUMOCTH 3JI0YyIIOTPEL-
JIEHUs [PaBOM M OIpeJiesieHbl 06LIHe Tpe/eibl OCYIeCTBIEHUS IPaXKAAaHCKUAX
npaB ¥ 06s3aHHOCTeNH. CyTh 3TOr0 MPUHIUIIA 3aK/II0YAETCS B TOM, UTO KaXKbIN
Cy6beKT IpakJJaHCKUX NpaB BOJIEH CBOGOJHO OCYLIEeCTBJATb NpaBa B CBOUX
HMHTepecax, HO He Jo/DKeH NPU 3TOM HapyllaTh IpaBa U UHTePECH] PYTUX JIULL,

JeiicTBUA B mpejesax NpeJOCTaBJeHHbIX IpaB, HO MPUYUHSAOIINE Bpej
JAPYyruM JMvLaM, SIBJSIKOTCS B CUJY 3TOr0 NMPUHLMIA HeNpaBOMEPHBIMU. JTHU
JleHCTBUS NMPU3HAKTCA 3JI0yNoTpebseHneM npaBoM. TakuM o6pas3om, mpeay-
CMOTPEH 3aINpeT 3JI0yNOTPeBIeHHs TPAaBOM.

3s0ynoTpebieHMe MPaBOM - OCYILIeCTBJEHHE TpakJaHaMU U HOpUJUYe-
CKUMHU JIMIJAMU CBOMX NpaB C NIPpUYMHEHUEM Bpeja ApPYyruM JiMLaM. 3J0yIo-
TpebJieHHe CBSI3aHO He C COJZilep>KaHueM IPaBa, a C ero oCyLleCTBJeHHEeM, TaK
KakK MpH 3JI0ynoTpe6JIeHUU MPaBOM JIMIO AeUCTBYeT B IMpejesiax MpeaocTaB-
JICHHBIX €My IIpaB, HO HeZJ03BOJIEHHBIM 00pa30M.

B . 1 ct. 10 'K P® 3anpenieHs! Takue JeHCTBUSA IPaXK[aH U I0PUAUIECKUX
JIUI, KOTOpble OCYLIECTBJISIOTCS UCKJIIYUTEJIbHO C HaMepeHUeM MPUUYUHUTh
Bpej, Apyromy auny. OcyliecTBaeHHe MpaB C Le/blo IPUYUHUTD Bpe/J], Hallpu-
Mep, «IIMKaHa», 3alpelleHo rpaXkJaHCKUMU 3aKOHaMU psifia eBpoNenlcKUX roc-
YAapCTB.

Hapsay c mukano# ct. 10 'K P® 3anpemaeT 3s10ynotrpebieHrne NpaBoM U B
HMHBIX popMax:

a) noBeJieHUeE JIUILA, XOTS U HE UMelolllee CBOeH 11e/Ibl0 MPUYUHUTD yIIepo
HWHTepecaM JpYTUx JIUL, HO 00'beKTUBHO NPUUUHSIOLIee UM BpeJ;

0) 3JioynoTpebJieHHe JOMUHUPYIOIMM IOJIOKEHHEM Ha pPbIHKE OIpee-

Victoria Nikiforak, graduate of the law faculty of Institute of service, tourism and design
(branch) of North-Caucasian Federal University in Pyatigorsk, Russia.
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JIEHHOTI'0 TOBapa, MMelolllee CBOUM pe3yJbTaTOM yleMJeHHe UHTePeCcoB ApY-
TUX JIMI ¥ OTPaHUYeHH e KOHKYPEeHI[UH.

CorsacHo 1. 3 cT. 10 'K P® B ciyvasx, Korja 3aKOH CTAaBUT 3aIUTy NPaB B
3aBHCHUMOCTb OT TOTO, OCYIIECTBJISJIMCh JIK 3TH MpaBa pasyMHO U J06pOCo-
BECTHO, BKJII0OUeHa HOPMa, Npe31oMHUpyolasi pa3yMHOCTb U J06POCOBECTHOCTh
JelICTBUU CyO'beKTOB IpakJaHCKOro mpaBa. B cBfi3au ¢ 3TUM, Hepa3yMHOe U
He06pOCOBECTHOE MOBEEHUE TAaKXKe MPUPABHUBAETCS K 3JI0YNOTPEOJIEHUIO
npaBoM. B yacTHOCTH, HEZJOGPOCOBECTHASA KOHKYPEHI[US U HeZJ0OpOCOBECTHASA
pekJiamMa SABJISI0TCA GOpMaMHU 3/10yIOTPeOIEHHUS TPABOM.

B cyfebHOU IpaKTHUKe JelCTBUS JULA, HE COOTBETCTBYIOINE TPe6GOBaHUAM
Jl0GPOCOBECTHOCTU U Pa3yMHOCTU OCYILLECTBJIEHUS IpaB, 0ObIYHO KBaaudu-
LUPYIOTCSA Kak 3/10ynoTpebyeHre npaBoM [1].

B psazpe ciydaeB caM TepPMHH «JI0GPOCOBECTHOCTb» HJIM «HEA0OPOCOBECT-
HOCTb» B HOpMe IpaBa He NMPUCYTCTBYET, OJHAKO ee CoJiep:KaHue MO03BOJISIET
cZies1IaTh BBIBOJ], UTO peyb UjieT 06 3TOoN KaTeropuu. Hanpumep, corsacHo 1. 2
cT. 46 TK P® suua, K KOTOPbIM HMYLIECTBO TpakJaHHWHA, OObSABJIEHHOIO
yMepLIHM, IepeLLIo 0 BO3Me3AHbIM C/ieJIKaM, 00513aHbl BO3BPATUTb €My 3TO
HMYLIeCTBO, eCJIU [J0Ka3aHO — MpUobpeTast UMyLeCTBO, OHU 3HAJIH, UTO Ipax-
JlaHVH, 00'bSBJIEHHbBIN yMEPILIUM, KUB.

[IpaBU/IBHOE MOHUMaHUE COZlEeP:KaHUsl JAHHOW KaTeropuu UMeeT HGOJIbLIOE
3HadeHHe JJIg NPAKTHUKH, TakK, coryacHo 1. 3 c¢T. 10 'K P® B cayyasx, korga
3aKOH CTaBUT 3alUTy MPaKJaHCKUX NPaB B 3aBUCUMOCTb OT TOTO, OCyIIEeCTB-
JIJIUCh JIU 3THU NpaBa [06POCOBECTHO, NpejloJaraeTcs Jo6pOCOBECTHOCTh
y4acTHUKA IPaBOOTHOLIEHUs [2].

B Hayke cOBpeMEHHOIr0 pOCCUHCKOr0 rpakJaHCKOTo IpaBa BONpPOC O COOT-
HOUIEHWH 3JI0YNOTPEeOJIeHUsI MPaBOM W HeA0OpPOCOBECTHOCTH HEOOXOAUMO
TaK)Xe pacCMaTpPUBAaTh C MO3UIMU pa3IU4us LOOPOCOBECTHOCTU B 06'bEKTHUB-
HOM U CyO'b€KTUBHOM CMBICJIE.

Jlo6poCOBECTHOCTb B CyO'b€KTUBHOM CMbICJIe — 3TO COCTOSIHUE BOJIU JIUIIA,
KOTOpO€e XapaKTepHU3yeTCs W3BUHUTEJbHBIM He3HAaHUEM OOGBheKTHUBHBIX Ipe-
NATCTBUM K JOCTUKEHUIO NIpecyielyeMOd UM IPUUYECKOH LieJd, Tpex /e Bce-
ro, IpUOGpeTeHHI0 YacTHOTO npaBa [3]. Takoe moHUMaHHe JOOGPOCOBECTHOCTH
oTpaxkeHo B cT. 234 u 302 'paxgaHckoro kozekca Poccuiickoit @enepanuu.

Jlo6poCOBeCTHOCTL B 00'bEKTUBHOM CMbICJIE — 3TO B3aMMHasi YECTHOCTb U
JlOBEpHE KOHTPAreHTOB B OTHOLIEHUSX JAPYT K JPYTY, yueT B3aUMHBIX UHTepe-
COB, PaYUTEJNbHOCTb, CTapaTeJbHOCTh, HEOOXOAWMas OCMOTPUTEJbHOCTH
CyO'beKTa B rpak/IaHCKOM oGopoTe [4].

Ucxoas U3 Takoro NOHUMaHHS 106POCOBECTHOCTH, HE06X0JUMO OTMETHUTD,
YTO JOGPOCOBECTHOCTh B OO'bEKTUBHOM CMbICJIE HE SIBJISeTCS rpaHuUllelt ocy-
LIeCTBJIEHUs] FpaXKJaHCKuX mpaB [5]. OcylulecTBieHUe NpaBa He MOXET ObITh
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OrpaHUYEHO YeM-TO MHBIM, KpOMe caMoro npaaa. /laBaTh OLleHKY OCyllecTBJe-
HUIO NIpaBa C NO3ULUI MOpasu CyJ MOXeT TOJIbKO B C/y4ae, KOrja 3TO NPSIMO
yKa3aHOo B 3aKOHe.

Eciu noj, ;o6pocoBECTHOCTBIO B CyO'b€KTUBHOM CMbIC/IE IOHUMATh U3BU-
HUTEJIbHOEe He3HaHHe (aKTa, NPensiTCTBYWIEero BO3HMKHOBEHUIO MpPaBa, TO
Hel06pOCOBECTHOCTb B CYO'beKTUBHOM CMbICJIE HE MOXKET UMeTb MeCTO OJHO-
BPEMEHHO CO 3JI0YyNoTpe6JieHueM NMPaBOM: HeJOOPOCOBECTHBIM fIBJISETCS JIU-
110, He MMelolllee IPaBa, MeXAY TeM KaK 3JI0yIOTPeOUTh NPaBOM MOXET TOJIb-
KO JINI[0, UMelollee npaBo. HecoBnazieHue 310ynoTpe6ieHus TPaBoM C HEJI00-
POCOBECTHOCTbIO B OO bEKTHUBHOM CMbICJIE MPOSIBJASETCS B TOM, YTO €CJIH He-
Jl06POCOBECTHOCTb B O6'bEKTUBHOM CMBbIC/IE ONpeJesIseTCs IMyTeEM COIOCTaB-
JIeHUsl JeHCTBUUM ynpaBOMOYEHHOrO0 JiMlia ¢ MUHTepecaMu Jpyroro Judua, TO
3JI0ynoTpebJieHre IPaBOM OINpeJeisieTcsl MyTeM yKa3aHUsl Ha OTCYTCTBUE HH-
Tepeca CaMOro YIpaBOMOYEHHOIO JIUIA, 6€30THOCUTEJNBbHO K MOCAe[CTBUAM
3JIOYNIOTPEOUTENBHOTO JIEUCTBUS /ISl TPEThUX JIUII.

B oT/inune oT O6POCOBECTHOCTH, ABJISIOLUENCS XapaKTEePUCTUKOU COBECTU
YyeJI0BEKA, OTATOLIEHHOW WJIM He OTATOLEeHHON 3HAaHMEM O BO3MOXXHOM IpH-
YHHEHUHU Bpeja APYroMy JHLYy, pa3yMHOCTb XapaKTepHU3yeT 0O6bEKTUBHYIO
CTOPOHY ero JeicTBuil. [Ipu pelieHUU Bollpoca 0 pa3yMHOCTU OLieHHBaeMble
JleMICTBUSI CPAaBHUBAIOTCSA C 3TAJIOHHBIMU JIeCTBUSMU CpeJiHero yesioBeka. U
€CJIM OKa3bIBAeTCs, YTO OHU 6GoJjiee BpeAHbI /i1 YKa3aHHOIO B 3aKOHE JIMIA,
YyeM ZIeUCTBUS B TOU JKe CUTYallMyd Pa3yMHOI0 YeJI0BeKa, 3HAYUT, TpeOOBaHHUE
Pa3yMHOCTH COOGJII0/IEHO HE 6bLIIO.

CoBeplieHde Hepa3yMHbIX AeHCTBUH SIBJsIETCS HapylleHHeM 0053aTesb-
CTBa WJIH JeJMKTOM U BJieYeT JJOTOBOPHYIO UJIH BHEJJOTOBOPHYO OTBETCTBEH-
HOCTb. Kakux-nn6o cnenuduyeckrux nocjaeCTBUM 32 Hepa3yMHOCTb 3aKOH He
yCTaHaBJIMBaeT.

A.A. ManmuHoBcku# u O.A. [IopOTHKOBA, OTHOCAT JOOGPOCOBECTHOCTD U pa-
3YMHOCTb JIeCTBUM K YAaCTHBIM NpejesiaM OCylLiecTBIeHHUs paB. OCHOBHBIMU
apryMeHTaMHU B M0J1b3y 3TOH MO3UIUU SIBJISAIOTCS:

1. mpaBo He [AO/DKHO NMOJAMEHATH COO60M HOPMBI MOpasM, peJUTHO3HbIe
HOPMBI, TPAJIUIUH,

2. CYMTAETCS HellesecooO6pa3HbIM TPEOOBATh OT KaXK/A0ro CyO'beKTa Mpasa
COOTHOCUTB CBOE IOBEJIEHHE C HUjeasaMu J00pa, CpaBeJIMBOCTH, COBECTU
[6].

CiefoBaTe/bHO, HEOOXOAUMO pasjvYaTh CAydYad, KOrja 3aKOH MNpsMo
yCTaHABJIMBaeT TpebGOBaHUs NOOPOCOBECTHOCTU M PAa3yMHOCTH K NOBEJEHUIO
Y4aCTHUKOB IPABOOTHOLIEHUH U TOCJIeACTBUS HECOOJIIOJEHHUs 3TUX TPpeboBa-
HWH, U cJIy4ad, KOr/ia MpaBoBasi HOpMa JIMIIb MPU3bIBAeT Cy6'beKTa OBbITh J100-
POCOBECTHBIM WJIM Pa3yMHBIM, HO OTCTYIJIEHHE OT 3THX TPeGOBaHUM He IOo-

[58]



December 15, 2016, Sheffield, UK

BJIeyeT HUKAaKHUX HeraTUBHBIX NIPAaBOBBIX NOCAeACTBUH. Takoe noBefeHue A.A.
Ma/sMHOBCKHM TpejJiaraeT Ha3bIBaTh «IIPAaBOMEPHBIM 3JI0YNOTPebJIEeHUEM
MpPaBOM», IOCKOJIBKY OHO He HapyllaeT 3alpelaniiux HopM [6].

JanHast popMyIMpoBKa, 06 beJUHSAOLAs B3aUMOUCK/I0YAlOIIe TOHATHS,
SIBJIIeTCS NPOTHUBOPEYUBOM, MOCKOJIBKY 3JI0yNOoTpebeHre NpaBa NpejnoJa-
raeT ero MCHoJib30BaHHWE BO Bpe/J], a IpUYMHEHHE BpeJia He MOXeT ObITh Ipa-
BOMEPHBIM.

[loBefeHrEe MOXKHO CYUTATh A06pocoBecTHRIM, nuiieT 0.A. [lopoTHKOBa, B
TOM CJIy4ae, «eCJIM JIML0, ero COBeplIalolllee, 0CO3HAET CBOI OTBETCTBEHHOCTh
nepej ApyruMHy 4jieHaMH 0611ecTBa, OpUeHTHUPYeTCs Ha YeCTHOE BBINIOJIHEHHE
CBOMX 00513aHHOCTEH, PYKOBOJCTBYeTCA B IMOCTYyINKaX OOLIeCTBEHHO — I0JIe3-
HbIM HaMepeHUeM, CTPeMUTCS U3bexaTb NPUYMHEHNS Bpesia TPETbUM JHUIaM»
[7].

B cBs13u ¢ BHeceHneM u3MeHeHuH B cT. 10 'K P® ®3 o BHeceHuu usmeHe-
Huil B K P® ot 30.12.2012 roja, BhllleyKa3aHHOE MOJIOXKEHHE NPUHSAJIO He-
CKOJIbKO HHYI0 (GOPMYJIMPOBKY: «/06GPOCOBECTHOCTh YYaCTHUKOB pakJaH-
CKHUX MIPaBOOTHOLIEHUH U Pa3yMHOCTb UX AeHCTBUM NpejnoaratTcs». Hoas
pezsakuus cT. 10 'K PO He cTaBUT Hayiuuue 06POCOBECTHOCTH U Pa3yMHOCTH
JleACTBUM YYaCTHUKOB NPAaBOOTHOIIEHUH B 3aBUCUMOCTb OT TOTO, TPEOYET JIH
3TOro 3aKOH B KOHKPETHOM CJIy4dae. 3aKOHOATes b IPU3HaJ 1ie1eco06pa3HbIM
YCTAHOBUTb O6S3aHHOCTb YYAaCTHUKOB JIIOOBIX I'PAKJAHCKHUX MPABOOTHOIIE-
HHUM COOTHOCUTB CBOE NOBeJileHHe C TpeOGOBaHUAMHU A0OPOCOBECTHOCTHU U pa-
3YMHOCTH B JIlO6OM cJlyyae, yCTAHOBUB HOBbIH 0OIHH Npe/ies OCyllecTBIeHUs
rpaXkJaHCKUX npaB. Tenepb cyiby MoryT o6pauiathes K cT. 10 K P® u Toraa,
Korjja npsiMmoe Tpe6oBaHue J06GPOCOBECTHOCTH B OTHOIIEHUH OCYLIECTBJIEHUS
KaKoro-ju6o0 mpaBa oTCyTCTBOBaJso. bosiee Toro, HoBas peaaknus ctT. 1 'K PO
NpOBO3TJIalllaeT A0OPOCOBECTHOCTD B KauecTBe NPUHIIMIIA [PakAaHCKOr0 Mpa-
Ba.

HecmoTpss Ha TO, 4TO JOOGPOCOBECTHOCTb CTaja OOLIMM MNpesesoM Ocy-
IeCTBJIEHUS IPAK/AAHCKUX NPaB, eCTb HeKoTopble cTraThu [K P, cogepxamne
yKa3aHHe Ha J0OOpOCOBECTHOCTb He TOJIbKO KaK Ha Hpejiesl OCyLleCTBIEHUS
IpaBa, HO U Ha NpaBOBbIe MOCJAECTBUSA, HACTyNawIlie B clydyae HapylleHUs
JlaHHoro npejea. Tak, corjacHo IpaBUJaM COBeplIeHHUs CAes0K Mo/, YCI0BU-
eM - cT. 157 TK P®, ecsiu HacTymieHUI0 YCI0BUN HeZ06POCOBECTHO BOCIpe-
NATCTBOBaJIa CTOPOHA, KOTOPON HACTyIJIEHHE YCIOBUH HEBBLIIOJAHO, TO yCJIO-
BUE NPU3HAETCsl HACTYynuBUIMM. M HA060pOT, ec/iM HACTYILJIEHHUIO YCJIOBUM He-
Jl06POCOBECTHO COZIEHCTBOBAJA CTOPOHA, KOTOPOUM HACTYIJIEHHWE YCJIOBHUH BbI-
TO/IHO, TO YCJIOBHEe NPU3HAETCSA He HACTYNUBIIUM.

A.A. MaJIMHOBCKHMM NOHMMaeT pa3yMHOCTb KaK «COTJIaCOBaHHOCTb CBOEro
VHTepeca C OOILeNpHU3HaHHBIMU CIIOCOGAMU €ero yZAO0BJETBOPEHHUs, BbIGOD
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HanboJiee MPaBUJIBHOTO (M, pa3yMeeTcsl, 3aKOHHOr0) MYyTH JJs JOCTH)KEeHHS
MOCTaBJIEHHOH 11es1u» [6].

B.M. EMesibsiHOB npu3HaBaJ pa3yMHbIMU AeHCTBUSA, KOTOPbIE COBEPLINI Obl
pU ompejesieHHbIX 006CTOSITENbCTBAX AOOPOCOBECTHBIM YeJIOBEK, 00J1a/jar0-
MK HOPMaJIbHBIM YPOBHEM WHTEJIJIEKTA, 3HAHUH U )KU3HEHHOT0 onbITa [8].

C.M. fIkoBsieBa NpeAsaraeT pacCMaTpUBaTh NPUHIMI JOOPOCOBECTHOCTH U
3alpeT 3JI0ynoTpebJeHUsl IPaBOM C TOYKH 3peHMs IOPUANYECKHUX KOHCTPYK-
LIMH, a He MOPaJIbHO-3THYECKOT0 COZlepKaHUs NOBeJleHHs, Ha3bIBaeMOTO «He-
JI0GPOCOBECTHBIM» UJIH «3JI0YTIOTPebIeHrneM TpaBom» [9].

3anpeT Ha 3aBeJJOMO HeJJ0OpPOCOBECTHOE OCYLIeCTBJIEHHEe TPakKJaHCKHUX
npaB B HOBOH pepakiuu cT. 10 'K PO koHcTaTHpyeT BO3MOXKHOCTbh CYIIECTBO-
BaHUs 3/10yNOTpebeHus1 IPaBOM B MHbIX pOpMax, ¥, COOTBETCTBEHHO, NIPe/b-
ABJSIET K JII060M HHON dopMe 3/0ynoTpedIeHUsT NPaBoOM JBa TpebGOoBaHUSA:
Heo6X0AMMO 4YTOOBbI OCyllecTBJeHHe NpaB ObLIO HeJO0OpPOCOBECTHBIM M 3Ta
HeJl060pOCOBECTHOCTh XapaKTepHU30Balach 3aBe0OMOCThIO.

Wcnonb3yeMblil 3aKOHOZATeJeM [JJI XapaKTEPUCTUKU NOBeJEeHHUA Hapy-
IIUTEJs] TEPMUH «3aBEJOMOCTb» aKIEHTUPYeT BHUMaHHe Ha NMpeAyMbllIIeH-
HOM XapaKTepe ero JelcTBUH. 3aBeJOMOCTb onpeJesieT CyObeKTUBHYIO CTO-
POHY NPOTUBONPABHOTO MOBeJEHMs, YKa3blBaeT Ha TO, YTO CyObEKT CTaBUJI
nepeJ, co60i KOHKpeTHbIe IleJId U MJIaHUPOBaJ CBOU JieHCTBUSA A/ UX JOCTH-
JKEHHS.

Yka3saHue B 3aKOHE Ha «MHOE 3aBeJOMO HeJ00pOCOBECTHOE OCYILeCTBJIE-
HUe TPpaXK[aHCKUX NpaB (3/0ynoTpebJieHNe NpaBOM)» IO3BOJISIET elle pas3
ybeUTbCs B NMPAaBUJIBHOCTH BbIBOJA O TOM, YTO CyO'beKTHUBHAsA CTOpPOHA JIIO-
60 GopMbI 3/710ynOTpebIeHNs TPAaBOM XapaKTepU3yeTcs NPSAMbIM yMBICIOM.
WHoro MHeHUs npujepxuBaetcs, k npumepy, 0.H. CagukoB, oTMeuasi, YTO BU-
Ha MMeeT 3HAaYeHHE TOJIbKO NMPHMEHUTEJBHO K TakoW ¢opmMe 3s0ynoTpeb.ie-
HUS NpaBoOM, Kak IIMKaHa. MHoe penieHWe 3TOro Bompoca MOIJIO OBl Cylie-
CTBEHHO OrPaHHUYUTBL cdepy ee NMPHUMeHEHUS U CHU3UTb NMpaKTHUYeCKOe BO3-
JleficTBYe Ha rpaxkJaHckui obopot [10].

K 4ucny uHbIx ¢opM 3/10ynoTpebeHHs NMPaBOM OTHOCATCS, HalpuUMep,
6ecx03s1HCTBEHHOE CO/lep’KaHue KyJIbTYPHBIX IleHHOocTel - cT. 240 TK P®, He-
Hajiexaliee obpalleHue C 3 XUBOTHBIMH — CT. 241 'K P®. Beikyn ykazaHHOTO
HMMyIecTBa Mo cyAy, kKak ykasbiBaeT O.H. CaguKoB, BIOJIHE BIHCBIBAETCS B
o61yto ¢opmyay 1. 2 cT. 10 'K PD, corsiacHo KOTOpoO# NpH 3/710yNOTPEGJIEHUU
NpaBOM OHO He 3alljMIaeTcs.

B pe3yJsibTaTe HacTOsIILero Mccaef0BaHUs ObIIM pa3paboTaHbl CeAytoliue
pPEKOMeH/JallUH U C/leJIaHbl BBIBOJBI:

1. [loHATHA «Pa3yMHOCTb» U «JJ0OPOCOBECTHOCTb» UMEIOT He TOJIbKO Ipa-
BOBO€, HO U HPAaBCTBEHHOe 3HaYeHUe. VX Hajinyre WK OTCYTCTBUE MOJJIEXKHUT
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YCTaHOBJIEHUIO CYZ,0M B KaXk/10M KOHKPETHOM CJIy4ae.

2. CoepkaHue M 3HAYEHHe KAaTErOPUH Pa3yMHOCTH U JOGPOCOBECTHOCTH
sBJIIeTCS GoJiee IIMPOKUM M OTHOCHTCS KO BCEH CHCTEeMe IPaKIAaHCKUX Ipa-
BOOTHOLIEHWH, IO3TOMY OHO UMeeT pa3Hble acleKThl, 6a3upyolinecs Kak Ha
CyO'bEKTUBHBIX, TaK U HAa 06'beKTUBHBIX KPUTEPHUSAX.

3. [IpyHIUOBl Pa3yMHOCTH U JOGPOCOBECTHOCTH B IPaXKAAHCKOM IIpaBe
B3aMMOCBSI3aHbl U B3aUMOOGYC/I0BIeHbl. OHU NPEACTABJISAIOT COO0U eAUHYI0
CUCTEMY HPABCTBEHHO-NPABOBLIX MPUHIUIIOB, U B NPOLECCe UX peajn3anuu
NpUMeHEHHE OJHOT0 U3 HUX He JI0JDKHO HCKJIIYATh U yMaJIATh 3HaYeHHE ApY-
TUX.

References:

[1] HayuHo-npakTH4YecKui KoMMeHTapuil K ['paxkgaHckoMy kogekcy Poccuiickoir ®e-
Jlepaliy, 4acTy nepBoi (mocrateiHbii) / nox peg. B.I1. MososimHa, M.H. MajsienHo#.
M.: Hopma, 2004. C. 33.

[2] BorpanoB E.B. KaTeropusi «106p0oCcOBECTHOCTH» B I'paxJaHCKOM npase // Poccuii-
ckas roctuiusa. 1999. Ne 9. C. 55-57.

[3] CxknoBekuit K.U. [IpumeHeHre HOPM 0 AOGPOH COBECTH B rpakJaHCKoM mpase Poc-
cuu. M.: Xo3ssiicTBo u npaso, 2002. C. 81.

[4] Bopono#, B. /lo6pocoBecTHOCTb KaK I'PaKJaHCKO-NpaBoBast KaTeropus // 3akoHo-
matenbcTBo. M., 2002. N2 6. C. 19.

[5] MopryHos C.B. lo6pocoBeCTHOCTb IPH BUHAUKALUU UMYlecTBa // 3akoH. M.: U3-
BectHs, 2005. Ne 5. C. 99.

[6] ManuHoBckuit A.A. 3soynoTpebJsieHHe Cy6GBEKTUBHBIM IPaBOM (TeOpeTHKO-
npaBoBoe ucciaenoBaHue). M.: Opautundopm, 2007. C. 198-199.

[7] NopoTukoBa O.A. [Ipo6sieMa 3710ynoTpe6eHUs1 CyO'beKTUBHBIM IpaXKaHCKUM Ipa-
BoM. M.: Bosntepc Knysep, 2007. C. 82.

[8] EMenbsHOB B.U. HeponycTuMoCTh 3/10ynOTpe6/eHUs TPaXXJaHCKUMHU IpaBaMU 110
POCCHHCKOMY 3aKOHOZATEJNbCTBY: aBTOped. AuCC. ... KaHA,. Iopuj. Hayk. M., 2001. C.
5.

[9] fixoBaieBa C.M. [IpuHIMI JO6POCOBECTHOCTH U 3aNpeT 3/10yNOTpe6IeHNs TPaBOM B
JloroBopHOM npaBe // Xo3ssaicTBo 1 npaBo. 2010. Ne 11. C. 56.

[10] Capgukor O.H. 3soynoTpe6sienne mpaBoM B ['pakaaHckoM Kozekce Poccuu. M.:
XossaicTBo u npaBo. 2002. Ne 2. C. 42.

[61]



4t International Conference
MODERN JURISPRUDENCE: LEGAL THOUGHT AND ENFORCEMENT PRACTICE

CRIMINAL LAW AND CRIMINOLOGY

LEGAL REGULATION OF THE INSTITUTE OF PAROLE FROM
PUNISHMENT: PROBLEMS AND SOLUTIONS

E. Petrova!
Abstract

This article analyzes the prerequisites apply to those convicted parole from
serving a criminal sentence

Keywords: Crime, punishment, parole.

KoHctutynueit Poccuiickoit ®epepauuu npeayCMOTPEHO MPABO KaXKAOrO
OCYX/IEHHOTO 3a MpeCcTylJIeHHWe NPOCUTb O NMOMUJIOBAHUM HWJIHA CMATYEeHUU
HakasaHusd [1, c. 904].

B faHHON HOpMe, HECOMHEHHO, OTPaXalOTCs Ba)kKHeHIlIMe MPUHIMIBI, OC-
HOBOIIOJIaraloliye Hayasa NpaBa, TakMe KaK 'YMaHU3M, yBa)KeHUe JJOCTOMWH-
CTBa JIMYHOCTH, CIIPaBeJIMBOCTb U 3aKOHHOCTb.

JlaHHas HOpMa Hallja CBOe BbIpaXKeHHe B CT.CT. 79, 93 YroJ0BHOIr0 KOJeK-
ca Poccuiickoii ®esnepanuu u cT. 175 Yros0BHO-UCIOJHUTENBHOTO KOZEKca
Poccuiickoit @efiepaliiy, B KOTOPbIX 3aKpeljieHbl OCHOBAHUS, yCA0BUA U TO-
pAAOK 06palleHHsa JMLa C X0JaTalCTBOM 00 YCJOBHO-J0CPOYHOM 0CBOOOX/e-
HUHU B CY [,

WHCTUTYT yCJI0BHO-LOCPOYHOTO OCBOOOXKIEHNUS HECET B cebe cieaylouine
3ajauu:

e TMOMOLIb JIMIAM, KOTOpble JeWCTBUTEJNbHO BCTaJHU Ha NMYyThb MCIpaBJie-
HUS, B JI0CPOYHOMOCBOOOXKAEHUH U3 MECT JINILIEHUsI CBOOO/b;

e He JloONylLleHHe JOCPOYHOTO BBIXOJ|A HA CBOGOAY JIMI, KOTOpble UMEIOT
Jrub GopMasibHOe IPaBO Ha TaKoe 0CBOOOXK/ieHHe, a HepaKTHUYeCKOe.

B cooTBeTcTBUH C [locTaHoBneHUeM KoHcTuTyuuoHHoro Cyaa Poccuiickoit

1Elena Petrova, a student of the Institute of Law, Samara State University of Economics,
Russia.

Supervisor, senior lecturer in organizing the fight against economic crimes Volkova Na-
talia Anatolevna.
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®enepauuu ot 20 anpess 2006 r. N 4-I1, xapakTep U cojiepKaHHe YCTaHABJIU-
BaeMbIX YTOJIOBHBIM 3aKOHOM MEP JOJDKHBI ONMpPeAesAThCA UCX0/is He TOJIbKO
M3 UX 00YCJIOBJIEHHOCTH I[eJIIMH 3aIUThl KOHCTUTYLIMOHHO 3HAYUMBIX [[€HHO-
CTeH, HO U U3 TpeGOoBaHUSA aZIeKBATHOCTH MOPOXKJAEMbIX UMHU TOCJIeACTBUN (B
TOM 4MCJIe /1S JIULA, B OTHOLIEHUU KOTOPOT0 3TU Mepbl IPUMEHSIOTCS) TOMY
BpeAy, KOTOPbIN ObLJI MPUYMHEH B pe3yJbTaTe NPeCTyNHbIX JesdHul [2, c. 358].

3akoHoZaTesieM He 6e3 NMPUYUHBI ObLIM YXKEeCTOYeHbl TPeOOBaHUS [IJis
MpUMEHEHUS YCJA0BHO-OCPOYHOTO OCBOOOX/IeHUS. YBeJnieHa 4YacTb GaKTH-
YeCKH OTOBITOTO HaKa3aHUA 10 He MeHee 3 /4 cpoka Ha3HAYEHHOTO HaKa3aHUS
3a NpecTyNnJeHUsl IPOTUB [10JI0BOM HEMPUKOCHOBEHHOCTHU HeCOBEpLIEHHOIeT-
HUX, a TaKKe 3a TsXKKUe U 0c000 TSXKKHe MpPecTyIJIeHHUs, CBsiI3aHHble C He3a-
KOHHbIM 000POTOM HAapKOTHYECKUX CPEeACTB, ICUXOTPONHBIX BelLleCTB U 3a
NpecTyIJeHUs TEPPOPUCTUIECKON HAIPaBJIEHHOCTH.

B cootBeTcTBUH C 4. 2.1. cT. 399 YroJsioBHO-TIpolieccyabHOTO Kojekca PP
IpU PAcCMOTPEHUHM XOJaTaWCcTBa 06 YCJIOBHO-JOCPOYHOM OCBOOOXKAEHHUU B
CyZleOHOM 3acelaHUM MMeeT NPaB0 YYacTBOBATb NOTePIEBIINM, ero 3aKOHHbIH
NpeACTaBUTEJIb, IPeACTaBUTEb ([ajiee — OTePHeBLINT).

O Hako NoTepreBIINM Oy eT U3BellleH O JaTe, BpeMeHU U MecTe CyJ,ebHOoro
3aceZjlaHus JIMIIb B TOM CJy4ae, €CIM [0 OKOHYaHUS NMPEeHUH CTOPOH HoTep-
NeBIIMH X0AaTAaWCTBOBAJ O MOJyYeHHHM MHPOPMAIMU O NPUOBITUH OCYXKZEH-
HOTO K JIMIIEHHI0 CBOGOJBI K MECTYy OTOBIBAHMS HaKa3aHHUsS, B TOM YHCJE O
BpeEMEeHH OCBOOOXKJEHUsI OCYKJEeHHOTO U3 MeCT JIMLIEeHUs] CBOOO/JbI, a TaKXKe
06 OCBOOOXKJEHUM OCYXJEHHOTO OT HaKa3aHHUs, 00 OTCpPOYKe HCIOJIHEHUS
MpUTroBOpa WK O 3aMeHe OCYKJAEHHOMY HeOTOBbITOM YacTH HaKasaHUs GoJjee
MSTKUM BUZ0M Haka3aHus (4. 5 cT. 313 VIIK PD).

HecmoTpst Ha TO, 4TO MpPH pa3pelieHHuH TaKUX BOIPOCOB MHGOPMHUPOBAHHUE
MOTepIeBIIero 0653aTeNbHO JIMIIb [IPU HAJWYUU BblllIeyKa3aHHOI0 XoJaTail-
CTBa, CYUTAEM JAHHYIO HOPMY, 6€3YCJI0BHO, BAXKHOM.

Benb He pejku ciayyau, Korja ¢opMaabHO JIMLO, OTObIBAIOIlee HaKa3aHUe
MMeeT BCe OCHOBAHMS [Jis V/JOBJETBOPEHUS XoJaTalcTBa 006 YCJIOBHO-
JIOCPOYHOM OCBOGOXAEHHH, a CYILIECTBYIOT J0Ka3aTeJbCTBA O TOM, UTO OCY-
JIEHHBIH yTpoXKaJl IOTepIlieBUIEMY, HAX0/[SICh B MeCTaX JIMIIEHUSI CBOGObI.

CienyeT 06paTUTh BHUMaHUE Ha MEPUO/], Uepe3 KOTOPBIN JIMI0 MOXKET MO-
BTOPHO NOJaTh XOAATaWCTBO 00 YCJIOBHO-JAOCPOYHOM OCBOGOXJeHUU. B ciy-
yae OTKasa B Y/OBJIETBOPEHUU TAKOTO 3asiBJIEHUS, OCYKJEHHbIA MOXKET IOo-
JlaTb IOBTOPHOE Yy»Ke Yyepes LIeCTb MecsleB. MckioueHne coCTaB/ISIOT TOJBKO
JIUIIA, OCYKJIEHHbIEe K MMOKU3HEHHOMY JIMIIEHUIO CBO6GO0/ bl (IOBTOPHO oGpare-
HUe, BO3MOXXHO, He paHee 4yeM depe3 TpH roza). [losaraem, 4To cpok JJis mo-
BTOPHOI'0 o6palleHusl JoKeH ObITh AuddepeHIUPOBAaHHbBIM, T.e. CTABUTCS B
3aBHUCHUMOCTbD OT TSXKECTU COBEPILIEHHOTO NMPECTYIJIEHUS.
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XoTesiocb 661 OTMETUTD, UTO 3aKOHOM He MpeAyCMOTpPeHa HOPMa, KoTopas
M03BOJIIET YCUJIUTh HaKa3aHMe, eCJW NMPecTYNHUK HEOJHOKPATHO OCBOOOXK-
JlaJicsl YCJIOBHO-Z,0CPOYHO M BHOBBb COBepllIa/l NpecTyIlJieHWe B Nepuoj, HeoT-
ObITOr0 cpoKa. [losry4aeTcsi, 4YTO HEBAXKHO CKOJIBKO pa3 YesJIOBEK MPOXOJIUII Ye-
pe3 NoA06HY0 CUTYALHI0, TPeOOBAaHUS 3aKOHA OYAYT OJUHAKOBBIMHU.

B cooTBeTcTBUH co cT. 79 YK P® eciu A4 ivna ycJa0BHO-40CPOYHOE OCBO-
60K/ieHre OblJI0O OTMEHEHO BBH/ly COBepLIEHUsI HOBOTO NPEeCTYILJIEHUS, TO OHO
00513aHO OTOBITh HEe MeHee 2/3 cpoKa HaKa3aHUs, YTOObl BHOBb X0/aTalCTBO-
BaTb 06 Y/I0. /laHHOe MpaBUJ/IO HEM3MEHHO U NpPHU NMOBTOPHOM COBEpLIEHUU
HOBOTO npecTtynieHus. OZJHaKO HesICHO, TOYeMY 3aKOHO/[aTe/lb HEKOEM 06pa-
30M He auddepeHMPOBAI 3TO MOJIOXKEHNE, BeJlb 06LIeCTBEHHAs! OMAaCHOCTh
JIMYHOCTH JIMLIb BO3pacTaeT U MOPOXKJAAeT OTCYTCTBHE OTBETCTBEHHOCTU 3a
CBOU JeWCTBUS, BBUJY TOTO, UTO Y OCYXKJEHHOrO BCerja ecTb HaJiexJa Ha
YCJI0BHO-J0CPOYHOE OCBOOOXKIEHHUE.

CuyuTaeM, YTO NPU TAaKHUX 06CTOATENBCTBAX, KOIZA JUYHOCTb aOCOIIOTHO He
ONpaB/blBae€T OKA3aHHOI'O €My J0BepHsi, YCJOBUsA JJs1 YCJIOBHO-ZOCPOYHOTO
0CBOGOX/IeHUS AJIs1 HETO JOJDKHBI yKecTodaThbcsd. OHUM U3 BApHUAHTOB SIBJIS-
eTcsl yBeJIMUeHHe CPOKa, KOTOPBIN OH JI0JIKEH OTOBITh, YTOObI CHOBA NpeTeH-
ZfoBaTb Ha Y/0O. YroyioBHbIM KofekcoM P® vTak ycTaHOBJEHa OTMEeHa yCJ/OB-
HO-I0CPOYHOI'0 OCBOOOX/IeHHS He 3a BCSKOe NPeCTyIlJIeHUe, YTO HECOMHEHHO
HaxoJUTCS B UHTepecax ocyxzAeHHoro. Ho He cienyeT 3a6bIBaTh, UTO IJIABHOM
3a/jlayell yroJIOBHOT'O 3aKOHA SIBJIsIETCS OXpaHa NpaB M CBO6GOJ desoBeKa U
rpaXkJjaHuHa, U pedb UJEeT He TOJbKO O TeX, KTO COBEPLIMJ NPEeCTYIHbIE Aes-
HUS, HO U O TeX, KTO NOTepIies OT NpecTymyaeHui. U 4To6bl He NOPOXK/AATh TeH-
JleHI[MI0 B IPECTyIHOM MUpe, KOTOopasi I03BOJIsIeT OAHUM U TEM Ke JINLaM COo-
BepIIaTh BUHOBHBIE, O6IIECTBEHHO-0MACHbIE JesTHHUs], 3aKOHOATEeN0 CleayeT
6oJiee JleTaJbHO perJaMeHTHPOBaTb HMHCTUTYT YCJIOBHO-ZOCPOYHOrO OCBO-
00XAeHNs OT OTOBIBAHUS HaKa3aHUSI.

Eme ogHol npo6seMol, CTosIel HAa TYyTH IPAaBOBOI'0 PeryjaupoBaHUs UH-
CTUTYTa YCJOBHO-JLOCPOYHOT'O0 OCBOOOXK/EHHUS SIBJISIETCS OTCYTCTBUE B 3aKOHE
KaKHX-1n60 GopMasbHbIX KPpUTEpUEB, HA OCHOBAHUU KOTOPBIX CYAY MOXKHO
Ob1JI0 GBI CieaTh €JUHCTBEHHO BEPHBIN BBIBOJ O TOM, YTO HE UMEETCS HEOO-
XOJMMOCTb B IOJIHOM OTOBIBAHHMM HaKa3aHWs, AJs AaJbHEHIIero ucrpasJie-
HUS OCYXJ,€HHOI0, YTO OJHO3HAYHO YCJOXKHSET paboTy Cy/l0B U BHOCUT B HX
JlesITeJIbHOCTh W3JIUIIHUE 3JIEMEHThbl CyO'beKTUBU3Ma, He CIOCOGCTBYIOLIErO
060CHOBAaHHOMY MPUMEHEHUIO0 YCI0BHO-JOCPOUYHOTO OCBOOOXKJeHUSI.

[lonaraeMm, 4TO NpU peLIeHUWH YKa3aHHOTO BOIpoca Heo6XoAuMO 06si3a-
TeJIbHO NPUBJIEKATH IICUXO0JIOTOB, KOTOpPbIE MOTYT JIeTaJbHO U3yYUTh MOBEJE-
HUe U JIMYHOCTb OCYXKJIEHHOTO JINIA, XoAaTancTBywouero o6 ¥/0, a B ciydae
MMEIIUXCSA Y CYbU COMHEHUH — Ha3HAYaTh IICUX0JIOTHYECKYIO0 IKCIIEPTH3Y.
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Bce-Taku mpu paccCMOTpPEHUHU 3asiBJeHHUS 06 YCJIOBHO-JOCPOYHOM OCBO-
00X /JJeHUU BAXXHO HCCJIEIOBATh JIMYHOCTDb OCYXKJ€HHOTO, Be/lb IeJI0 KacaeTcs
H3MEeHEeHHA B3rJIA40B JIMLA, €ero OTHOUIEHUA K COAeAHHOMY U BO3MOXHOCTHU
CTaHOBJIEHHUA NIOJIHOLEHHBIM 4YJIEHOM O6LL[eCTBa.

Beab Ha ocHOBe $pOpMasIbHBIX JOKYMEHTOB CyJibe 3a BpeMsl CyjeGHOro 3a-
CeJJaHUs CJIOKHO CZleJIaTh BBIBOJ — BCTaJl JIM YeJIOBEK Ha NMyTh MCHpPaBJEeHUs
win Het. Korga Takoii Bompoc pemiaeTcsi CyjoM HE0OX0JUMO MaKCHUMalbHOE
NnpuBJIedYEeHHE CIIeUaJIMCTOB, B YAaCTHOCTH, IICHUXOJIOTOB. HWMeHHO mncuxoJior
HCIIPAaBUTEJBHOTO YYPEeXJeHHUs NMPOBOAUT MOAPOOHOEe H3yYeHUEe JIMYHOCTU
OCY)K[JEHHOT'0 TepeJy pPacCMOTpPeHHeM €ro xoJaTalcTBa 00 YCJIOBHO-
JIOCPOYHOM OCBOGOX/JeHHH. [ICUX0JI0rOM OLleHHBAeTCsl KpUMHHAIbHAs 3apa-
’KEHHOCTb OCYKJ,eHHOT0, BO3MOXXHOCTb €r0 YCIeLUIHOH aZanTallliy Ha CBo6oje
[3, c.50].

TakuM 06pa3oM, CylLiecTBYIOLIME NMPOOGJIEMBbI MPABOBOI0 PEryJMpOBaHUSA
HWHCTUTYTa YCIOBHO-J0CPOYHOI0 OCBOOOXKAEHHS OT OTObIBAHUS HAKa3aHUSA B
COBOKYITHOCTH C OTCYTCTBHUEM €JUHO0GPA3HOM Cy1e6HON MPAKTUKU CHIDKAIOT
3HaueHUE YCJIOBHO-J0CPOYHOTO OCBOGOXKAEHHS KaK MOOIIPUTEJbHOTO0 HHCTH-
TyTa yroJIOBHOTO IPaBa, KOTOPbIA CTUMYJHUPYET OCYKAEHHBIX K 3aKOHOIO-
CIyIIHOMY ToBeZeHU0. [loslaraeM Heo6XOAMMBIM MPH COBEPILIEHCTBOBAaHUHU
3aKOHOZATENbCTBA 06 YCJIOBHO-LOCPOYHOM OCBOGOXK/JEHUH YUYNUTHIBATh HHTE-
pechl He TOJIbKO OCYXKZI€HHBIX, HO ¥ NMOTEPIEBIINX, a TaKXKe UHTEPeCh! ob1ie-
CTBa U rocy4apcTBa.
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TO QUESTION LEGAL STATUS CENTRAL BANK
OF THE RUSSIAN FEDERATION

R. Murtazinal

Abstract

The article presents the analysis of the legal status of the Central Bank of the
Russian Federation. The key problems of the legal status of the Bank of Russia
at the present stage, as well as historic features of the genesis of the banking

system.

Keywords: Constitution of the Russian Federation; legal status; Central bank.

['eHe3uc 6aHKOBCKOM cucTeMbl Poccuu o6yc/ioBjieH eé HCTOPUYECKUMU
0CO6EHHOCTSIMH, KOTOpble U GOPMHPOBAJIK OCHOBHBIE YepThl LleHTpasbHOTO
6aHka Poccuu. K 0CHOBHBIM M3 HUX MOXKHO OTHECTH: BO-TIEPBbIX, O0Jiee M03/1-
Hee CTaHOBJIeHWe GAHKOBCKOH CHUCTEMBI, YEM B BeAYLIUX 3apyOeKHbIX CTpa-
HaX; BO-BTOPBIX, CO3/laHUE ee (CUCTEMBI) MPEUMYLIECTBEHHO 3a CUET rocyaap-
cTBa (0OJIBIIMHCTBO KPEJUTHBIX OPraHU3al Ui ObITH KAa3€HHBIMU).

AKTya/JIbHOCTBh HCCIelyeMOU TeMbl MpejonpesesieHa TeM, YTO 3aKOHOAA-
TeJIb He JlJaJl YeTKOTr0 OlNpe/ieieHHs OTHOCUTENBLHO NMpaBoBOro cratyca lleH-
TpasbHoro banka Poccuiickoit ®enepaunu. CieoBaTe/bHO, HA JAHHBIMN Mo-
MeHT baHk Poccuy npakTHU4ecKH XapaKTepu3yeTcs U My6JIUYHO-TPAaBOBbIMH, U
YaCTHO-IPAaBOBbIMH NMPU3HAKAMH.

PaccmaTpuBasi Bonpoc o opugndeckoM cratyce llenTpo6aHka P® crout
BBIZIEJIUTh TaKHe MyHKThI, KaK: BOMPOC OMpejeseHuss IpaBoBoro craryca Lib
P®, B TOM uHcJie ero MecTo B CUCTEME OPraHOB rOCy/IapCTBEHHOU BJIACTH, CO-
OTHOllleHWEe NPUHIUNA «HEe3aBUCUMOCTU» U NPUHIHUIA «MOJAOTYETHOCTU» B
pa6oTte LleHTpo6aHka P®, a Takke ero opraHM3alMOHHO-NPABOBOE IMOJIOXKeE-
HUe.

1Roza Murtazina, Student of Juridical faculty, Sibai Institute of Bashkir State University,
Russia.
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Tak, ctatbs 75 Konctutynuu Poccuiickoih ®@efepanuu omnpepenuaa cle-
nudruyeckoe KOHCTUTYIIMOHHO-TPaBOBoe nosiokeHHe banka Poccuny, a Takxke
YCTAaHOBUJIA HUCKJIIOYUTEJIbHOE MPABO HA OCYIIECTBJIEHHE JIEHEXHOW 3MUCCUU
(4. 1, ct. 75 K P®) u B kauecTBe BakHeHIIel PyHKIMU — 3al[MTa U obecrede-
HUe YCTOWYUBOCTH py6s (4. 2, cT. 75 K PD). ®denepanbHblii 3akoH oT 10 utons
2002 roma Ne 86-®3 «O LlenTpasbHoM 6aHke Poccuiickoit @enepanuu (banke
Poccum)» nmpeponpegenun cratyc, QyHKIUN U LeJd JledaTeJbHOCTU LleHTpo-
OaHKa.

CoruiacHo ctaTbe 3 3akoHa o baHke Poccuu nensmu gesartenbHocTH baHka
Poccuu gaBasAIOTCA: 3aliUTa U 06ecriedeHue YCTOMUYUBOCTHU py0Jisi; pa3BUTHe U
yKpeIieHue 6GaHKOBCKOM cucteMbl Poccuiickoit ®efepanuu; obecriedyeHre
CTaOUJIBHOCTH M pPa3BUTHE HALMOHAJbHOW IJIATEXKHOW CHUCTEeMbl; Pa3BUTHE
¢dunaHcoBoro pbiHKa Poccuiickoit ®Pepepanuy; obecnedeHue CTaOUJIBHOCTH
¢dunaHcoBoro peiHKa Poccuiickoit @enepanuu.

B cooTBeTcTBUM ¢ 3akoHOM 0 baHke Poccun llenTpanbHblil baHk ABAgeTcA
IOpUAuYecKuM JuLoM (a63. 3, cT. 1). Tak ke Kak U UHble PUJUYECKUe JULa
Bank Poccuu umeet neuyaThb ¢ usobpaxeHueM ['ocypapcTBeHHoro repb6a Poc-
cuiickoi Pepepalu U cO CBOUM HaMeHOBaHUeM (a63. 3, cT. 1), KOHKpeTHOe
MeCTOHaxoXxzeHue (a63. 4, cT. 1). YcTaBHBIN KanuTal U HHOE UMYILecTBO baH-
ka Poccum siBaisitoTcsa denepasibHOM cOGCTBEHHOCTBIO (a63. 1, CT. 2).

BriosiHe yBEpEeHHO MOXKHO TOBOPHUTH O Ll[eHTpo6aHKe KaK 0 rocyZapCTBeH-
HOM OpTraHe, TaK KaK B CUCTeMe rocyZapCTBEHHOI0 yIpaBJeHUsl roCyJapCTBO
JlenerupyetT HeKoTopble mosiHOMouusi banky Poccuu. OpHako rocyfapcTBo
npepocTtasisieT lleHTpanbHOMY BaHKy BylacTHbIE MOJIHOMOYUS TOJBKO B coe-
pe 6aHKOBCKOH [1eITeJIbHOCTH U JEHEXHO-KPeAUTHBIX OTHOIIeHUH. Tak, ero
pacnopsikeHUsT B 06JIACTH JIEHE)KHOTO 000pOTa HEYKOCHUTEJBHO JIOJLKHBI
ObITb UCIIOJIHEHBI BCEMU CyO'beKTaMH 3KOHOMUYECKUX OTHOLIEHUH. YKa3aHUs
Banka Poccun 06s13aTesibHbI AJ151 BCeX YYaCTHUKOB JIeHEXKHOT0 060pOTa TOJIb-
KO B 06J1aCTH JEHEXHbIX ollepaljuil U HUKAaK He B 06JIaCTH OpraHu3aluu npo-
M3BO/ICTBA, OKAa3aHUsl YCJYT, paclpeseseHdss 1 NoTpebJeHUsT 001eCTBEHHBIX
oJ1ar.

OJHaKo BJIaCTHbIE MOJIHOMOYMSI baHka Poccuu B OTHOIIEHWU KOMMepUe-
CKUX GAaHKOB HECKOJIbKO orpaHuyeHbl. Tak, AJid KoMMepuecKUx 6aHKOB lleH-
TpaJibHblM BaHk PO - ecTb ro/10BHOM 6aHK, OJHAKO OH He UMeeT NpaBa JaBaTh
pacnopsiiuTe/ibHble YKa3aHUusd B chepe UX JlesiTeJbHOCTU. BhillosiHEeHUE yKa-
3aHM# lleHTpo6aHKa KOMMepYEeCKUMH GaHKaMHU NMPOUCXOAHUT TOJIBKO B 06J1a-
CTH COGJIIOJIEeHHs] MOPs/iKa JEeHEeXXHOro 060p0oTa, PeryJMpoBaHust U HaZA3opa
CTaHJApTOB OAHKOBCKOM JIesITEJIbHOCTH, a TAKXKe JIeHEXXKHO-KPeJUTHBIX HOPM.

KitoueBbIM MOMeHTOM NpaBoBoro ctaTtyca LB PO kak ropuaudeckoro auna
SIBJISIETCSI TO, YTO OH OCYILECTBJISIET CBOIO JESTEJbHOCTb IJIaBHBIM 06pa3oM Ha
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MaKpoypoBHe. /laHHasi MO3UIMS JaeT OCHOBAaHHS HEKOTOPbIM HcCCJaeloBaTe-
JIAM ynoZo6uTh ctaTyc banka Poccuu co ctatycoM MuHucTepcTBa. Camo coboi
JUIsl 9TOrO MOKa HeT y6eJUTeJbHbIX N0BOJOB. [l0 cpaBHEHHI0O C MUHUCTEP-
CTBOM, KOTOPBIN BBINOJIHSIET VIpPaBJeHUE U KOOPAUHAIHUI0 JesTeJbHOCTH
NpeANnpUSTUH, BXOAAIUX B ero chepy fesatenbHocTH, bBaHk Poccuu He uMeeTt
pacnopsiiuTeJbHbIX TOJHOMOYUH B OTHOIIIEHUU KOMMepUYeCKHUX 6aHKOB.

Cnepytouieit ocobeHHocTblo lleHTpasbHOro banka Poccuiickoit ®epepanu
MO>XHO CYMTATh MPOU3BOJICTBO COOCTBEHHOJIMYHOrO NMPOAYKTA, TO ecThb 1B B
OTJINYME OT MUHUCTEPCTBA He TOJIbKO OPTaH YIpaBJeHUS U HA/I30pa, HO U Op-
raH, KOTOPbIN BBINYCKAET JeHEXKHbIE CPEJCTBA B 0Opall[eHue, U KaK CJIe/ICTBUE
3TOMY SIBJIIE€TCS 6Aa3MCOM 3KOHOMHYECKOU cucTeMbl Poccuiickoit ®enepanum.

BeinosiHsAsA BJ/IacTHble MOJHOMOYUS B chepe ympaBJieHUs [JeHEeXHbIMHU
CpefCTBaMU, UCIOJIHAA OT JIMLA FOCy[apCcTBa 3aJa4yu [0 SMUCCUM JeHEXHBbIX
3HakoB, bank Poccuu mnpezcraBiisieT cob60il rocyapCTBEHHOE y4UpexJeHHUe.
OCHOBHBIM MOMEHTOB fIBJISIETCSI TO, YTO OH HE BXOJUT B IlepeyeHb OPraHoB
rocysapctBeHHo# Baactu P®. B coorBercTBuu co cr. 10 Koncrutynuu Poc-
cuiickoil Peslepanyi K OpraHaM rocyZapCTBEHHON BJIACTU OTHOCSATCS: 3aKO-
HOJlaTeJlbHasA, UCIIOJIHUTe/bHAsA U cyjAebHas. Tak, opuguyecKol JuTepaType
JlaHHBbIN BONPOC BbI3bIBAET OIpee/eHHbIN CIIop, MOCKOIbKY B 4. 2 cT. 75 KoH-
CTUTYLMU COZLEPKUTCS MHasl XapakTepucTuka baHka Poccuu kak ofHoro us
OpraHoB TOCY/JapCTBEHHOW BJACTH, KOTOPbIA BBINOJIHSET CBOK OCHOBHYH
QYHKIMIO «HE3aBUCUMO OT JIPYTHUX OPTaHOB roCyapCTBEHHOH BJIACTU».

CorsnacHo Koncrutyuuu PO Bank Poccuu He obJylafaeT npaBoM 3aKOHO/a-
TeJIbHOM UHULMATUBLL [Ipu 3ToM B PenepanbHoM 3akoHe «O lleHTpasibHOM
Banke Poccuiickoit ®efepanu» ycTaHOBJIEHO NpaBo ydacTus lleHTpasbHOTO
6aHkKa P® B 3aKOHOATEJILHOM IpOIecce MOCPEACTBOM HU3/IaHUS COOCTBEHHBIX
HOPMaTHUBHO-NIPaBOBBIX aKTOB.

[TofBOAS UTOT BhILIECKAa3aHHOMY, MOXKHO ONPeJeIUTh Cleyoliee:

1. UenTpaabHblii BaHk sB/sieTcs rocyapCTBEHHbBIM OPraHoM, KOTOpPBIH
“MeeT 0cob60e NpaBOBOE MOJIOKEHHUE.

2. llenTpanbHblii BaHk He OTHOCUTCS HU K OJJHOM U3 CYLeCTBYIOLIUX Tpex
BeTBeMW rocy1apCTBEHHOM BJIACTH.

3. llenTpanbHbli BaHK MMeeT mpaBo H3JaBaTb HOPMATUBHO-NPABOBbIE
aKThI 10 TeEM BONPOCAM, OTHECEHHBIM K ero KOMIeTEeHI[UH.

4. lleHTpasnbHbIM BaHK OCylecTBJIsIET CBOIO AeATEeIbHOCTb UCKIIOYUTEb-
HO Ha MaKpOYypOBHe.

5. LenTpanbHbli BaHk He3aBUCUM OT JAPYTUX OPraHOB rOCyJapCTBEHHOU
BJIaCTH, KpoMe Toro Poccuiickasa @enepanus u lleHTpasbHBIA 6aHK He OTBe-
YarT 110 00513aTe/bCTBAM JPYT APyTa.

6. llenTpanbHbIM BaHK BASETCA OPUAUIECKUM JIULLOM.
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7. leHTpa/bHbIN BaHK AB/ETCSA NOCTOSAHHO e CTBYIOLIUM OpraHoM, IpU
3TO ero JesTeJbHOCTb HE MOXeT ObIThb NpeKpalleHa [0 M3MeHeHHUsI caMoM
Konctutynuw PO.

8. lleHTpanbHbli BaHk HajesneH cnenudUIeCKUMHU BJIACTHBIMH IOJHOMO-
4YUsAMH, 6J1arofaps KOTOPbIM OH BIIpaBe NPUMEHATb Mepbl [OCYAapCTBEHHOT O
HNPUHYX/eHUS.

TakuM 06pa3oM, HecMOTpsl Ha 60JIbIIOe 3HAaYeHUe BbIllIeyKa3aHHbIX 0J10-
>KEHUH, NpaBoBoM ctaTyc baHka Poccuu octaeTcs HeonpepeseHHbIM. ITO MO-
pOXJaeT psJ AUCKYCCUOHHBIX MOMEHTOB, U, IVIaBHbIM 06pa3oM, B BOIpoce He-
3aBUcUMOCTH banka Poccuu oT gpyrux ¢esiepa/ibHbIX OpraHOB roCyjapCTBeH-
HOU BJIACTH, OPTraHOB roCcyapCTBEHHOM BJIACTU cyO'beKTOB Poccuiickoit Pepe-
paly ¥ OpraHoB MeCTHOI0 caMoyIlipaByeHusd (cT.1 3akoHa o banke Poccum).

CieoBaTe/IbHO, BOSHUKAET HEOOXOJAMMOCTb YETKOI0 ONpeJie/ieHUsl 3aKo-
HOJilaTeJleM OpraHM3alMOHHO-NIpaBoBoro craryca banka Poccuu. 3akonopa-
TeJIbHOE pa3pelleHre JaHHOr0 BONPOCa MO3BOJIUT B GyAyIleM NpeJOTBPATUTD
BO3HUKHOBEHHA Pa3HOOOpa3HbIX KOJIJIM3UN B IpaBe, 00YCJIOBJIEHHBIX [BY-
CMBIC/IEHHBIM MOHATHEM 0CO60ro NMpaBOBOro cTaTyca LleHTpanbHOro 6aHKa
Poccuiickoit ®egepanum.
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FAMILY LAW

CONJUGAL RIGHTS: THEORY AND PRACTICE

I. Kostyuk!

Abstract

The article deals with primary approaches of Russian legislation to personal
rights of conjoints, conception of state regarding legal regulation of personal

non-property relationships by means of law of domestic relations.

Keywords: non-property rights of conjoints, equality of conjoints, right to have
the same surname as a spouse.
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One of basic components of scope of conjoints’ rights is personal rights of
each of them. For a long period of development of social relationships, personal
rights of conjoints were subjected to significant changes. Currently illustrative
is the fact that government minimized impact and influence on development
and enshrinement of personal rights of spouses.

Chapter VI of Family code consists of two articles where personal rights of
conjoints enshrined2. The 31st article of the Russian Federation Family code
enshrines equality of conjoints; the 3204 article enshrines a right of spouses to
choose a surname.

According to the 31st article, each spouse is free to choose his or her occupa-
tion, profession, place of stay and residence. In view of this norm formulation, it
may be concluded that modern family is not a stiffened formation. People make
a family relying on inward impulses, sometimes because of some necessitous
circumstances, for example, delivery of a joint child, but these circumstances

rina Kostyuk, orcid.org/0000-0001-7824-7773, PhD legal Sciences, associate profes-
sor, Kazan (Volga) federal university, Naberezhnye Chelny institute (branch), Russia.

2 Family code of the Russian Federation: Federal law from 29.12.1995 No.223-®3
[amended from 30.12.2015] // Corpus of legislative acts of the Russian Federation -
01.01.1996. - No.1, article 16.
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should not restrict possibilities for self-fulfillment in profession, creativity etc.

A government considers a family as a structure that consists of two inde-
pendent and self-sufficient individuals consciously choosing way of life and
rules of conjugal life. In addition, co-residence is also not compulsory. Occupa-
tion or profession can force one of spouses to reside or to stay outside perma-
nent place of family residence, that does not mean break of alliance by mar-
riage, loss of property rights, including rights for living quarters [1, 5].

At the same time item 3 of above-noted article enshrines mutual duty of
spouses to build their relationships in family based on mutual respect and mu-
tual help, to promote well-being and strengthening of family, to care of their
children development and welfare.

Spousal should be deliberate and based on not only emotions and physiolo-
gy, but on aspiration to live happily together, to grow up children, to lead sup-
port required, to care for each other.

Collective upbringing of the younger generation is rather important factor in
personality development, its communication skills and experience of co-
residence, family as a little social organism and the most significant element of
the social structure creates definite climate, surroundings that allow a person
to gain qualities, which cannot be fostered in a child even by perfect state sys-
tem. Understanding significance and importance of family education, complexi-
ty and responsibility in such a question, a legislator sets rules, enshrined in
item 3 of the 31st article of the Russian Federation Family Code - motherhood
and fatherhood, upbringing, education of children and other matters, with
which spouses deal together taking into account principle of equality.

It is supposed to be natural to have children; it is a biological and evolution-
al matter, it is a crucial task of any political system. It is not a secret that be-
cause of development of economics and living standards, government faces a
problem of natural population growth with increasing frequency. However,
legislator not prevails over family that has chosen one or another way of life,
preferring economical impetuses of births in contrast to political one. At the
same time, in the Russian Federation there is an attitude peremptory in its form
that marriage may be only between man and woman without any other vari-
ants.

Upbringing and maintenance of children are discretion of parents (adoptive
parents, foster parents, trustees) that are spouses [3, 75]. Needless to say that
inequitable attitude of spouses towards their children will be a subject matter
of social services, but criteria of bringing up and maintenance of a child are not
developed. Parents may be vicariously financially liable for illegal actions of
non-adults, loose their parental rights or there will be restriction of rights in
consequence of faulty parenting and thatas it. What is meant here are extreme
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measures of impact on parents’ behaviour. All other matters, including a matter
of financial support, development of child, fostering one or another quality in
child is a task and a right of parents only.

The 32 article of the Russian Federation Family Code enshrines provisions
of, so to speak, technical nature touching upon joint name of spouses based on
its part - surname. Surname is an important component of family. Its value con-
sists in establishing of ancestral status, history of family, its honour and dignity.
Surname always serves as belonging of family, as a matter of fact, archaic mean-
ing of surname is exactly a family.

Over years of Soviet regime, a surname faded in importance and became a
formally attached name of a citizen without ideological subtext [2, 155]. More-
over, family dynasties were not greeted except for blue-collar occupations. Ac-
tually, it touched upon not only surname, but also the whole institution of fami-
ly and marriage.

Echoes of events happened in years past are reflected in the 3204 article of
the Russian Federation Family Code. Under its provisions, spouses when con-
tracting a marriage choose a surname of one of them as a joint surname or keep
a premarital one at their own wish. As of today, we can speak about a tendency
for premarital surnames to be kept, but it is mostly connected with administra-
tive and formal features as we should change a great amount of documents, by
which we become surrounded during our life.

Besides that, the Russian Federation Family Code enshrines a possibility to
form joint surname by compounding. Laws of territorial entities of the Russian
Federation can restrict this rule. Formation of joint surname on the basis of
surnames of spouses also has its own peculiarities. Joint surname tend to be
formed by joining surname of wife and surname of husband or is compounded
basing on consonance. If one of spouses already has double-barreled surname,
transformation into “triple” form is not allowed.

Each of spouses can restore premarital surname when maintaining conjugal
relationships or change surname to the other that doesn’t cause a duty of the
other spouse to do the same. It is deemed important that each spouse has a
right to keep joint surname or restore premarital surname in case of divorce.

Above-mentioned list of personal rights of spouses is not restricted by law,
at the same time it reveals in the process of interpretation of existing norms.

Government forms its approach to regulation of family relations, including
matrimonial relations on the basis of comprehension that every family is
unique, has social and moral stability, is able to establish traditions, style of life,
values reserving a right to regulate relations regarding protection of family
rights and each of spouses separately. Society in Russia differs by ethnic origins,
outlooks, creeds, priorities, property status, that is why it is hard to develop a
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universal model of family, but as practice shows it is possible.
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PROTECTION OF LAW AND FREEDOMS

LEGAL PROTECTION OF THE RIGHTS OF MINORS

A. Mankieval, S. Zybenskaya?

Abstract

The legal protection of minors is a very important direction in the modern leg-
islation of the Russian Federation. Unfortunately, there are many problems

which need to be put to public consideration and try to find a solution for them.

Keywords: minors, education, health, employment, social security, the Constitu-
tion of the Russian Federation, juvenile justice.

OZHMM U3 Ba)KHEHLIMX HalpaBJIeHUH cOLMa/IbHOW MOJUTUKU roCyAapcTBa
ABJIIE€TCS IPaBOBad 3allMTa [IpaB HeCOBeplLIeHHOeTHUX. /1 Havasa ciaefyeT
onpeJiesiuThb, KTO BXOJUT B JAHHYI0 collMabHylo rpynny. CorsacHo Konen-
LMY 0 npaBax pebeHka oT 20 HosA6ps 1989 roja, «pebeHKOM SABJIAETCA KaX0e
YyeJloBeYeCKoe CYLIeCTBO [0 AOCTHXKeHUs 18-s1eTHero Bo3pacTa, ec/iy 1o 3aKo-
Hy, IPUMEHUMOMY K JIaHHOMY pe6GEeHKY, OH He JOCTUTaeT COBEpLIEHHOJIETHS
paHee».

Ha cerofHAIIHUI [eHb, B COBPEMEHHOM DPOCCHUMCKOM 3aKOHOAATEJbCTBE
CYLeCTBYIOT MHOXXECTBO HOPMATHMBHBIX MPABOBBIX aKTOB, 06ecleurBalOLIUX
MpaBa JiMlL, He JOCTUTIIHNX COBEPIIEHHO/JIETHEr0 Bo3pacTa. K HUM oTHOCATCA:

— Konsenuus OOH o nmpaBax peGeHKa;

— Koncruryuus PO;

— CeMelHbIN Kogekc PD;

— TpynoBoi koxekc PO;

— TI'paxpaHckuit kogekc PO;

IMankieva Aza Vahidovna, associate Professor, Department of State Service and Man-
agement the North Caucasus institute-branch of the Russian academy of national econ-
omy and public administration at the President of the Russian Federation, Candidate of
Political Sciences, Russia.

2 Zybenskaya Svetlana Sergeyevna, student the North Caucasus institute-branch of the
Russian academy of national economy and public administration at the President of the
Russian Federation, Russia.
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— @ejgepanbHbIi 3aK0H OT 24 utosisg 1998 roga N2 124-P3 «06 0CHOBHBIX
rapaHTHsX npaB pebeHka B Poccuiickoit Penepanum».

[IpaBoBas 3almMTa OXBaTblBAaeT BCe CPephl KU3HeeATEeJIbHOCTH JeTel, a
MMeHHO: 00pa3oBaHue, 3/JpaBoOXpaHeHue, TPYAO0BYIO 3aHATOCTD, COLlMAIbHOE
obecneyeHue. PaccMoTpuM Kaxayo cdepy 1o OTeNbHOCTH:

1)IIpaBo Ha o6pasoBaHue. CoryacHo cT. 43 KoHctutyuuu P®, kakablii
MMeeT MPaBo Ha o6pa3oBaHue. [apaHTUPYeTCs 00IeA0CTYIHOCTb U OGeCIiaT-
HOCTb [IOIIKOJIBHOI'O, OCHOBHOI'O O0ILero M cpejHero mnpodeccuoHaJbHOIOo
00pa3oBaHUS.

®enepanbHblil 3akoH oT 29.12.2012 Ne273-P3 «06 obpa3oBaHuu B Poc-
curickoil Pefepanu» yTBEPKJAET MPABO JeTeld Ha yBaXKEHHE UX 4yesloBeye-
CKOr'0 ZIOCTOMHCTBA M NpeAyCcMaTpUBaeT aJMUHUCTPATUBHOE HaKa3aHUe Ie-
JlaroruyecKyux paboTHUKOB 3a JoNylieHHOoe GU3NYeCcKoe U IICUXUYEeCKOe HaCH-
JIMe HaJi TMYHOCTbIO 00yYalolerocs Uil BOCOIMTaHHUKA.

B cBolo ouepesb, IpaBo Ha 06pa3oBaHMUe He JOJDKHO OTpaXkaTh I0JIOBYIO,
pacoByl0, HALIMOHAJIBHYIO U COLIMA/IBHYI0 IPUHA/JIEXKHOCTD.

OJHOU U3 Ba)KHEHIIUX MPOo6JIeM, CBI3aHHBIX C peasiM3anuel mpasa Ha 06-
pasoBaHue B PO, aBisieTcsa nmpo6JieMa OCyIecTBAeHU 06pa30BaHUs JJIs JIUII C
OTpaHUYEHHBIMU BO3MOXKHOCTSAMHU. COrJIacCHO 3aKOHOATEeJbCTBY JETH C Orpa-
HUYEeHHBIMU BO3MOXXHOCTSIMM TaKXKe UMeIOT NPaBO Ha MoJiydyeHHe 06s3aTeb-
HOro o6pa3oBaHusl, HO TOJBKO B CllellMaJbHBIX yUpexxJeHUsx. f cuuTalo, 4TO
Mbl 00513aHbl [jaTb UM NIPaBO YYUTBHCA B 00pa30BaTeJbHBIX YYpEXAEHUAX CO
CBOMMH CBEPCTHHUKAMH, U JJaTh BO3MOXKHOCTb CTATh MOJHOLEHHBIMH 4JeHaMU
obuiectBa. [loaToMy ciefyeT pa3paboTaTb HOBblE METO/IbI B JAHHOW 06J1aCTH,
[ obecrieyeHUsl peasv3aliid KOHCTHUTYLJMOHHOTO HpaBa Ha 00pa3oBaHUeE
abcosII0THO BeeX rpaxaaH Poccuiickoit ®efepanuu.

B mkosiax B EBpolle Tak ke rapaHTUpPOBaHO OecljlaTHOoe o6pa3oBaHue. B
3TOM ecTb cx0XecTb ¢ Poccuelt. Ho, B oTsinume ot Poccuu, B EBpone o6pa3oBa-
HUe He TpeOyeT JONOJHUTENbHBIX BJIOKeHUH. HanpuMep, B 3THUX cTpaHax 06-
pa3oBaHMeE NpenojaeTcs B I0JHOM 00'beMe U JleTed OTJIUYHO MOATr0TaBJINBA-
10T K BCTYNIUTEJbHBIM UCIBITAHUAM B YHUBEPCUTET, TaK KaK UTOTOBblE 3K3a-
MeHbl B LIKOJIe IPUPaBHEHBI 110 CBOEH CJIOXKHOCTU CTPYKTYpe K 3K3aMeHy B
BY3e. B CIIA cuTyauusi npotuBomnoJsoxHa EBpore. 3xech, 10 oleHKaM Jenap-
tameHTa CIIA, nyuyniee cpejHee 06pa3oBaHUe AAIOT YY€HUKAM YacTHbIE LIKO-
JIbI, TO €CTh IJIATHbIE. YCIIENIHOE OKOHYaHHUE aMePHUKAHCKON YaCTHOU IIKOJIbI
SBJISIETCS TapaHTHeEHN MOCTYIJIEHUS B BeAylLe YHUBEPCUTETHI CTpaHbl. UMeH-
HO MO3TOMY, HECMOTPSI Ha JJ0BOJIbHO BbICOKYI0 CTOMMOCTb 00y4eHHUs, KOHKYPC
B YaCTHBbI€ LIKOJIbl OCTAETCS HEU3MEHHO BbICOKHM.

2)[IpaBo Ha oxpaHy 30poBbs. PesepanbHblil 3aK0H OT 24.07.1998 Ne124-
@3 "06 ocHOBHBIX rapaHTHUsAX NpaB pebeHka B Poccuiickoit Penepanuu” B CT.
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10 3akpensseT npaBo pebeHKa Ha OXpaHy 3/l0POBbs, OKa3aHUEM OeClJIaTHON
MeJJUIIMHCKOX TMOoMoIIM. B clydae HapylleHUs I0OHBIA NMalMeHT BIpaBe o6pa-
TUTbCA C XKaJ0001 K a[MUHUCTPALIUY JJAHHOTO YYPEeXJeHHNs, UJIU B CY .

3)IIpaBo Ha TPYAOBYIO 3aHATOCTb. J|JI1 CC/IefOBAHUS JAaHHOTO BH/1A MIPaBa,
MbI MIPOBEJU HEGOIBLION COIMATBHBIN OMPOC B CTEHAX OJAHOM M3 IIKOJ. Bo3-
pacTHas KaTeropusi onpaiunBaembix 14-18 seT. llIkosibHMKaM ObLI 33aJjaH BO-
npoc: «Kakoe 13 nepedyncieHHbIX IPaB ABJSETCA [/ BaC CAMbIM aKTyaJ/IbHbIM,
0 KaKOM M3 HUX Bbl Obl XOTeJIM y3HATh NoApobHee?». [IpoaHansupoBas pe-
3yJIbTAThI ONPOCA, Mbl MOXKeM NMPUNATU K BbIBOAY, YTO NPaBO Ha TPYJOBYIO 3a-
HSATOCTb SIBJISIETCS JIMJUPYIOIINM.

I'IpaBa HecoBepLlWeHHONeTHUX

M MNpaBo Ha TPYAO0BYIO 3aHATOCTb
M MNpaso Ha o6pa3oBaHue
MpaBo Ha coumanbHoe

obecneyeHue
M [paBo Ha 34paBoOXpaHeHne

Puc. 1. PesysbTaThl 0npoca HECOBEPLIEHHOJETHUX

CorsacHo 4. 1 cT.63 TpygoBoro kozekca P® TpysoycTpoiicTBO NOAPOCTKOB
Jonyctumo ¢ 16 jaeT. Tpy0Boi JJOroBOp MOXHO 3aKJIOUYUTh U C JIUIOM, J0-
CTUTIIMM Bo3pacTa 15 JieT, /s BBIIIOJHEHUS JIETKOT0 TPY/Ja, He NPUYHHSIO-
1Iero Bpejia ero 3/{10poBbio (4. 2 cT. 63 TK PO)

PaboTosaTesnb UMeeT NpaBo NPUHATH U 6oJiee MoJioforo pabotHuka. C co-
rJ1acusl OJHOTO U3 pojuTesiell (ONeKyHa, MONe4YUTeis), a TAKKe opraHa oleKH
Y TIONeYHTeJbCTBA TPYJOBOH JOTOBOP MOXET ObITb 3aKJIOYEH C y4alluMcsd,
JocTurmuM Bo3pacta 14 set (dactb 3 cratbu 63 TK P®). [logpocTok mMoxeTt
BBINOJIHATB JIETKUH TPy B CBO6OAHOE OT y4e6bl BpeMsi, IPH YCJIOBUH, YTO pa-
60Ta He J0OJ/DKHA HapyLaTh MPOLECC 00yIeHUs] U NPUIUHSATh BpeJ, 3/J0pPOBbIO0.
B cooTBeTcTBUM c yacThio 4 ctaTbu 63 TK PO neTuH, He mocTuruive Bospacta
14 neT, MoryT paboTaTh Ha TeX e YCJ0BUSX, HO TOJbKO B OpraHU3alusX K-
HeMaTorpaduy; TeaTpax; TeaTpaJbHbIX U KOHLIEPTHbIX OpraHu3alusX; LUPKax
[5]

C y4eTOM MeXXAyHapoJHO-NPaBOBBIX aKTOB B PoccuH, B COOTBETCTBUH CO
cT. 11 ®egepanpHoro 3akoHa N2 124-®3 «06 0CHOBHBIX rapaHTHsX IpaB pe-
6eHka B Poccuiickoit ®efepanuu», pe6eHKy [0 18 seT rapaHTUPOBAaHO BO3HaA-
rpakJleHue 3a TpyJ, OxXpaHa TpyJa, COKpallleHHoe paboyee BpeMs, OTIYCK,
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JIbTOTBI, €XKeroJAHbIN MeJULIMHCKAN 0CMOTp, KBOTUPOBaHUEe Pab0YMX MeCT A
TPYOYCTPONCTBA, U APYTUE JIbT'OTHI [6]

CorsacHo cT. 56 CemeiiHoro Koapekca PO, 3amura npaB u MUHTepecoB pe-
O€eHKa OCYILeCTBJISAETCA POAUTENAMU (JIMLAMH, UX 3aMEHSIIINUMU), & B CIy4a-
ax, npefycMoTpeHHbix CK P®, opraHoM omneku U Mone4uTeNbCTBa, NPOKYpO-
POM U CyZOM.

Ecnu npoBecTy CpaBHUTENbHBIM aHAJIW3 TPYAOBOro IpaBa HECOBEPIIEHHO-
JleTHUX Poccuu ¥ 3apy6exXHbIX CTPaH, TO MOKHO BBIEJUTb HEKOTOPbIE OTJIU-
YUTeJIbHbIe 0JI0XKEHHUS:

—HecoBepiieHHosieTHHe fAeTH epMaHuM MMelOT NpU paboTe MpaBo Ha
OIlJIaYMBaeMbIA TOLOBOW TPYAOBOH OTNyCK. [Ipofo/KUTENBHOCTD 3TOrO OT-
MyCKa 3aBHUCUT OT BO3pacTa HECOBEPILIEHHOJIETHET0 Pa6OTHUKA;

—B l'epManuu Bo BpeMs LIKOJIbHBIX KAaHUKYJI y4yaluecs crapiue 15 jeT mMo-
IYT BBINOJIHATb NOCTOSIHHYIO, PeryJspHyI paboTy Ha NpeAnpUATHAX U B
y4peXXJeHHsIX B TeUeHNe He OoJiee 4 HeflesIb B KaJIeHAAPHOM roAy.

4)[IpaBo Ha conuaabHOe obecnedyeHue. B cT. 39 Koncturyuuun P® ycranos-
JIEHO, 4TO COIMaJIbHOe obGecrneyeHHe TapaHTUPYeTCs KaXKJOMY IO BO3pacTy,
[ BOCIIUTaHHUA JleTel U B MHBIX clydasax. B Poccun obecneynBaeTcsa rocygap-
CTBEHHas INOJJiepXKa CeMbH, MaTepUHCTBA, OTLIOBCTBA U AeTcTBa (cT. 7, 38
Koncrutynuu). ®esepaibHbIM 3aKkoHOM OT 19 mas 1995 r. N 81-®3 "O rocy-
JlapCTBEHHBIX MTOCOOUAX rpaXkJaHaM, UMEIIIUM JeTel" mpeyCMOTpPEeHb! pas-
JINYHbIE BU/IbI TOCOOUH.

Tak, B cooTBeTcTBHM CO CT. 11 AaHHOro 3aKOHa MPaBO Ha MoOcobue UMeeT
OZIMH U3 pojuTesel (MaThb WU OTel) JUOO JULO, 3aMeHs0llee poJUTesel.
[Ipy aTOM NOJA JIMIIOM, 3aMeHSIOIUM POJUTENeH, IOHUMaeTCs ONeKyH pebeH-
ka. [locobue Ha3HavyaeTca Takke Ha peGeHKa, YCbIHOBJIEHHOIO B BO3pacTe /0
Tpex MecsueB. [Ipyu poxxjeHnu (YCbIHOBJIEHNH) OJJHOBPEMEHHO [JIBYX U OoJiee
JleTel moco6ue BhIMJIAYMBaAETCs Ha KakAoro pebeHka. EqfnHoBpeMeHHoe noco-
6ue py poXKAeHNH peGeHKa BbllIadynBaeTcs B pa3mepe 8000 py6. [7].

XapakTepusysa MNpaBOBYI0 3alllUTy INpaB HeCOBeplLIeHHOJETHUX HeJsb3sl
OCTaBUTb 0e3 BHUMAHMA TaKyl0 IPaBOBYI0 OCHOBY CUCTEMBI Y4YpexJeHHUH,
OCYIECTBJISIIOIIUX TNPABOCyJHe MO JeJaM HEeCOBEPIIEHHOJETHHX, KaK IoBe-
Ha/ibHyBO 1ocTunui. Oco60 pa3BUTa IOBEHa/IbHAs CUCTEMa B 3apybOeKHbBIX
CcTpaHax. MHOTMe cYUTaloT, YTO B cTpaHax 3anagHod u CeBepHoil EBpomsl, a
Taxke CIIIA, roBeHa/IbHasA I0CTULHSA CAMIIKOM KeCTKa 10 OTHOLIEHUIO K pOJu-
TeJIsIM, TaK Kak ZieTell y pojuTesed MOTyT 0TO6paTh 110 CaMOMYy He3HaYUTeJb-
HOMy noBojy. Hampumep, eci oHU OCTaBUJIM ero JoMa 6e3 NpucMOTpa, UIx
ecsu pe6eHKY B KaKOW-TO MOMEHT He OHPABUJIOCh OTHOIIEHHE K HEMY OJIHO-
ro u3 pogureseil. lOBeHa/IbHbBIE CY/bl IEHCTBYIOT 3aKPBITO, 6BICTPO, B TEYEHUE
HECKOJIbKUX JHEW NMPUHUMAIOT pelieHus 06 U3BATHUU JAeTel, 6e3 aZBOKATOB,

[77]



4t International Conference
MODERN JURISPRUDENCE: LEGAL THOUGHT AND ENFORCEMENT PRACTICE

He MOJYMHAACH 0611el cucteMe roctunuu. CorsacHo cratuctuke, 30% geTeH,
HU3BATHIX U3 ceMel, 6blJIM 0TOOpaHbl 6€3 BCAKUX peasbHbIX OCHOBAHHUM U He
JIOJDKHBI OBLJIM MOJIBEpraTbcs U3bATHIO [Ipeanosaraercs, 4To B Poccuu oBe-
HaJIbHasl I0CTULMA [JO/DKHA ObITh MpeJCTaBJeHa KaK rocyZlapCTBEHHBIMU Op-
raHaMH, OCyIIeCTBJSION[MMHU MPABOCYAME IO ZieJlaM O MpaBOHapYLIEHHUsX, CO-
BePILIEHHBIX HECOBEPLUIEHHOJIETHUMH, TaK U IOCYIapCTBEHHBIMHU U Herocyap-
CTBEHHBIMHM YYPEXAEHUSIMH, MPOBOJASIIUMH KOHTPOJIb 3a HCIpaBJeHHUEM U
peabuyMTanMeil HecoBepIIeHHOJETHUX NMPECTYyIHUKOB U NMPOQUIAKTUKY AET-
CKOU MPEeCTYHNHOCTH, COIIMAJbHYIO 3al[UTy CEMbU U IPaB HECOBEPIIEHHOJIET-
HuX [8].

C y4eTOM BCero BbIIIECKA3aHHOTO, Mbl MOXEM CJleJIaTh BBIBOJI, YTO HECO-
BepILEeHHOJIETHUE, fIBJASACH CaMOW He3allMIIeHHOW COLMaJbHOW TpYIIOH,
TpeOyT 0c060r0 BHUMAaHHUS K WX NMpaBaM. JledHCTBUTEBHO, B COBPEMEHHOM
3aKOHOJIaTe/bcTBe PP cylecTBYIOT «IpoGesibl», KOTOpble TPEOYIOT He3aMe/l-
JINTEJIbHOTO pelleHus .
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ENVIRONMENTAL LAW

SOME LEGAL ISSUES OF ALTERNATIVE ENERGY SOURCE CONSUMPTION
IN THE TRANSITION TO GREEN ECONOMY: CASE OF KAZAKHSTAN

G. Teleuyev!
Abstract

The Green Economy is defined as a new direction in economic and legal scienc-
es that aims to develop economy without damaging the environment. Transi-
tion to Green Economy is a dynamic process which requires a complex ap-
proach. This article aims to reveal the importance of alternative energy by de-
fining basic directions in transition of Republic of Kazakhstan to the Green
Economy; to encourage alternative energy development at the time of transi-
tion to Green Economy; to find out the ways to improve legal regulations of al-
ternative energy. The Green Economy plays a significant role in provision of
stable economic development. Transition to Green Economy is impossible
without ecologically clean alternative energy technologies. Therefore, the gov-
ernment emphasizes the importance of alternative energy legislation which
should be corresponding to the Green Economy’s legislation. This article de-
termines basic directions of utilizing renewable energy sources. Then it gives
suggestions and conclusions about eliminating drawbacks in Green Energy leg-
islation.

Keywords: Alternative energy sources, renewable energy sources, energy safety,
ecological safety, environmental protection, green economy, sustainable devel-
opment.

1.Introduction

The idea of “Green Energy” is becoming well-known these days. The first
reason of this phenomenon is that current economy does not meet the re-
quirements of humanity. The second reason is that a new economic model gives
opportunities for utilizing natural resources without harming the environment.
These two reasons may contribute countries all over the world to take

1Galym Teleuyev, doctoral student in the Zhetysu State University named after
I.Zhansugurov, Taldykorgan.Kazakhstan.
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measures in regulating legislation of the Green Economy and give opportunity
to the private sector to use facilities of the Green Economy for their needs. The
concept of “Green Economy” takes an important place in the development of
the government.

According to scientists’ calculations changes during Green Economy give
opportunities to increase domestic production up to 3% by 2050, to create over
500 thousand working places, to form new branches and jobs in the industry
and to create favourable living conditions for everyone.

Total volume of investments for transition to green economy is equal to 1%
of domestic total production every year which is 3-4 billion U.S. dollars. For
example, according to the Kazakhstan’s Electric Energy Development pro-
gramme for 2010-2014 years total volume of investments may reach 107 bil-
lion tenge, from which self-finance is 21,4 billion tenge, credits - 85.6 billion
tenge [1].

It should be mentioned here that Kazakhstan is one of the first central Asian
countries which decided to reduce the consumption of hydrocarbon and use
alternative energy. For example, during the realization of Kyoto protocol at the
conference on climate change in Copenhagen 2009, the Republic of Kazakhstan
has voluntarily signed the obligation to reduce greenhouse gas emissions up to
15% by 2020 and to 25% by 2050 [2].

In addition, in 2009 it was considered to reduce hazardous waste at least to
5,9% under the industrial programme “Green Growth” for 2010-2014 years. In
fact, the preference is given to alternative energy sources because Kazakhstan
as well as other countries tries to reduce harmful impact on environment [3].

The Green Economy has the following important features:

-Modernization of technologies that can reduce harmful influence to
environment and save natural resources;

- Reduce hydrocarbon dependency and increase competitiveness;

-Reduce greenhouse gas emissions and cope with worldwide climate
change;

-Green innovations;

-Create “Green Workplaces”;

-Raise the level of ecological and economic education;

-Develop marketing of ecological encouragement;

-Maintain ecological stability;

-Raise the level of clean energy usage.

As it was mentioned, Kazakhstan made a decision to transform its economy
into sustainable Green Economy, thus aiming at implementing a completely
new development paradigm. However, scientists must take into consideration
to what extent domestic legislation is ready for it.
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2. Research methods: abstract logical, comparative legal, economic
statistics, conceptual.

3. Literature review

Many research works have been done addressing legal regulation issues of
alternative energy and transition to Green Economy. For instance, transition to
Green Economy was examined in the article of M.Zhusupbekova “Legal Issues of
Kazakhstan's Transition to Gren Economy”. In this article the author considered
weaknesses of domestic legislation [4].

Karakul A.K. noticed imbalance between labour force and education system.
Moreover, Karakul argued that there is a problem of providing people with
workplaces in renewable energy industries [5]. The idea of Green Economy can
be realized only if there can be established right policy. Green Economy aiming
also at creating long-term workplaces is possible if clean energy will be devel-
oped [6].

As Onishenko claims “Green Economy has a significant role and needs con-
crete measures and actions which should be taken by the government. Firstly,
precise steps in the transition into the Green Economy should be identified.
Secondly, executive subjects should have specific competencies. And finally, it
should be supported by social organizations [7].

The government’s main goal has be development of economy without harm-
ing the environment. This could be done by improving country’s Green Econo-
my legislation[8].

4. Findings and discussion

The term Green Economy is not new in the scientific world. It was first men-
tioned in “The Green Economy Project”[9].

This concept is being widely used after UN’s “Green economy Initiative”
programme as one out of nine anti-crisis programmes. Since then different var-
iations of Green Economy is being used, such as “Green Bridge”, “Green Energy”
and “Greening”. Common issue of all these terms is to protect the environment
by saving natural resources[10].

Green economics is an alternative vision for growth and development, and it
can be considered as a new branch of economic science which was formed in
the last two decades.

The theory of green economy is based on three axioms:

1)1t is impossible to endlessly expand the influence in a confined space;

2)It cannot be demanded to meet the growing needs in the conditions of
limited resources;

3)Everything on the Earth is interconnected [11].

As it can be seen the term “Green Economy” does not have a single
definition. Therefore, for the purpose of this study the definition of UN experts
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is given further. In a broad sense UN defined it as an economy which can reduce
environmental risks and level of poverty [12].

In a narrow point, green economy is a creation, production and use of tech-
nologies for reducing greenhouse gas emissions, monitoring and forecasting of
climate changes. It can also be defined as economics which is based on the use
of renewable energy sources [13].

Karl Bulkart argues that Green Economy consists of six indivisible sectors:

1.Renewable energy

2.Green construction

3.Sustainable transport

4 Water management

5.Waste management

6.Land management [14].

Several countries have successfully implemented Green Economy strategies.
For example, the republic of South Korea has developed “Green” strategy. Ac-
cording to this strategy South Korea has planned to spend 60 billion U.S. dollars
on implementing “Green Economy”. South Korea decided to focus on “green
transport” and on consuming alternative energy sources.

USA also aims to develop alternative energy sources. According to their per-
spective plan by 2030 alternative energy sources will cover country’s 65% of
energy and 35% of heating consumption.

China is investing more in renewable energy than any other country. By
2020 it is planning to get 15% of energy from renewable energy sources. This
growth is driven by a national policy which considers clean energy as a major
market in the near future. EU members also support the use of alternative en-
ergy [15].

President’s strategy “Kazakhstan 2050” aims at transition to the green
economy. To reach this aim President has signed the Decree 577, in May 30,
2013. According to the Concept the transition to a green economy will be im-
plemented in the following areas:

- sustainable use of water resource;

- the development of sustainable and high-performance agriculture;

- energy saving and energy efficiency;

- the development of electric power industry;

- waste management system;

- reducing air pollution ;

- effective management of ecosystems .

Russian scientist, lawyer, candidate of jurisprudence, Szczepanski.S. states
that the development of alternative energy in the developed countries is
stipulated primarily by the following factors:
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-The necessity to reduce the country's dependence on energy imports;

-The necessity to decrease the negative impact of energy on the
environment, including reducing greenhouse gas emissions;

-Striving to conquer the markets of high technology equipment, which is the
most types of equipment for renewable energy, and to develop new cost-
effective energy technologies;

-In exhaustible solar energy and the possibility of medium term
perspectives for specific countries’ transition to solar energy [16.158].

Objects of legal regulations of green economy are:

- Legal relations between renewable energy resources production and its
transportation;

- Legal relations between citizens and legal entities in use of renewable
energy sources;

- Legal relations in execution of legislation in renewable energy sphere;

- And other relations which are based on legal norms.

And subjects of legal regulation can be state bodies and energy users.

Ecological and legal significance of alternative energy sources are also found
in the writings of local scientists, in particular, Doctor of Law, Professor
Yerkinbaeva L.K. The authour noticed that the effective and efficient use of
renewable resources and energy in the Republic of Kazakhstan is necessary for:

e sustainable development and conservation of the country's
competitiveness;

e conservation of non-renewable natural resources, reduction of
anthropogenic pressure on the environment and reducing greenhouse gases;

e introduction and widespread use of the best low-waste and resource-
saving technologies in industry and agriculture;

e improving the socio-economic and environmental situation in the regions
and cities of the Republic of Kazakhstan by reducing pollution and improving
access to energy resources [17].

An enactment on “About supporting the use of alternative energy” was ac-
cepted in 4 July 2009[18]. Enactment “About state regulation of biofuel produc-
tion” was accepted in 15 November 2010, Ne351-VI [19].

There is no doubt that widespread use of alternative energy sources is a top-
ical question in Kazakhstan. There are some difficulties with energy transporta-
tion, particularly in southern regions.

Non-efficiency of centralization of electric power supply in Kazakhstan's big
area conditions, which preoccupies 2.7 million square kilometers and low sub-
stance of Kazakhstan's population of 5.5 person per square kilometer results in
waste of energy for its transportation to distant areas.
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Thus, the use of alternative energy can help to reduce waste of electric pow-
er supply to distant areas and build new lines of electric power transmission.

The promotion of renewable energy consumption is possible under the fol-
lowing four main circumstances:

-Adopting national program on renewable energy resource;

-Opening opportunities for development of renewable energy source by
adopting adequate legal acts;

-Fair competition with traditional energy;

-Increase of investments [20].

The above presented measures should be realised in the same order as they
are closely related. This study recommends considering alternative energy de-
velopment measures from two perspectives: legal and economic.

According to the current legislation there are the following encouragement
measures:

1.No licence requirement for renewable energy source. From 2012
licence is not claimed from organizations which render service using renewable
energy source.

2.Guarantee of connection to the lines of electric power. New built ob-
jects, which will use renewable energy source, despite of their exploitation
term, and reconstructed objects according to the common parameters of volt-
age class or heating supply should be connected to the nearest electricity or
heating systems.

3.Guarantee to buy. The company that produces renewable energy has the
right to sell its product under the following conditions:

1)Taking into consideration indexing in the legislation, a company can make
a sale contract on the basis of current rate;

2)A company can sell its products in accordance with the legislation regula-
tions on electric power.

Economic encouragement measures:

1.Existence of registered rate system

Registered rates are approved by the government of RK up to 15 years for
each type of renewable energy source.

2.Investment preferences

Investment preferences are privileges given to the legal entity of RK who
implements investment project.

3.Special social assistance

If a consumer decides to buy facilities for utilising renewable energy
sources from Kazakhstani producers the government will cover half of the
expenses.
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The development of renewable energy sources of Republic of Kazakhstan
can be realized with the help of the following measures:

-tariffs approved for objects of renewable energy sources;

-special social assistance for consumers;

-to offer land for building renewable energy sources constructions;

-obligatory joining to energy transportation companies of renewable energy
sources objects (joining guarantee);

-consider a priority use of produced energy which is based on renewable
energy source technologies;

-obligatory purchase of energy through financial reporting system (pur-
chase guarantee);

- exemption from payment when supplying electric power through the net;

- no licensing;

- investment preferences

The most frequently used RES promoting schemes are:

 The fixed prices system (feed-in tariff) consisting of the producers’, pro-
viders’ or consumers’ acquisition of renewable energy sources at a fixed price;
the price is set depending on the renewable source used for the energy produc-
tion;

¢ The annual mandatory quota, combined with the green certificates sys-
tem. In the case of this system, governments establish the renewable energy
source quota that is to be purchased by producers, providers or consumers, and
the acquisition price is set on the market [21].

Comparing foreign legislations on renewable energy sources reveals the fol-
lowing results:

The most frequently used RES promoting schemes are:

e The fixed prices system (feed-in tariff) consisting of the producers’, pro-
viders’ or consumers’ acquisition of renewable energy sources at a fixed price;
the price is set depending on the renewable source used for the energy produc-
tion;

¢ The annual mandatory quota, combined with the combined with the green
certificates system. In the case of this system, governments establish the re-
newable energy sources quota that is to be purchased by producers, providers
or consumers, and the acquisition price is set on the market [22].

There are various scientific views on mechanism of encouraging renewable
energy sources. Generally there are two common mechanisms:

1)Approved price system. According to it, the government defines the price
of renewable energy. It allows producer to sell the energy, but the quantity is
defined by the market;
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2)The quota system. According to this system the government defines quan-
tity of renewable energy, and market defines the price.

The aim of these two systems is to provide a fair competition for renewable
energy sources with traditional one.

1.Approved price system has some forms. One of the main form is registered
purchase rates. Registered purchase rates have proved their beneficial impact
on encouraging renewable energy development in state-members of EU such as
Germany, Denmark, and Spain. Advantage of this system is its simplicity and
convenience for planning. As usually subjects of energy transportation are
obliged to buy all energy that was taken from renewable energy sources. This
system cannot work otherwise.

2.The quota’s system. The government defines specific quota for renewable
energy. In theory, market defines the price of energy. There two types of quota
arrangement in national market: tenders and green certificates. However, many
countries are rejecting tender system. Green certificates system is actively used
in many developed countries for developing renewable energy sources.

The system of green certificates was first introduced as a tool for recording
and monitoring of production and consumption of electricity from renewable
energy sources in the Netherlands in 1997-1998 under the name of "The Sys-
tem of Green Labeling". This is how the name of the certificate originated.

A green certificate is a certificate which proves that a certain quantity of
electricity is generated by renewable energy sources. Typically green certificate
represents 1 Mw of electricity per hour.

Theoretically, this system’s mechanism type is as follows. The government
determines the quantity of renewable energy for production and consuming.
Manufacturers, transporters and consumers are obliged to use or produce re-
newable energy just in this term. There are three ways of getting these certifi-
cates:

1.There must be a renewable energy source production station;

2.Green certificate can be bought from other RES producers;

3.They can also be bought from special brokers.

The rise of requirements on RES in market will result in the rise of demand
to green certificates [23.6].

Green certificates can be used:

1.For controlling production, transportation and consumption of renewable
energy;

2.For guarantee to get energy from RES;

3.For getting information about production, transportation and consump-
tion of renewable energy;

4.To justify law of manufacturer, transporter and consumers of RES;
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5.To get tax discount;

6.To pay expenses of manufacturers, transporters and consumers of RES;

7.To evaluate advantages of consuming RES;

8.To get reliable information about greenhouse gas emissions [24].

The classic system of green certificates is connected with quota system.
Market members are obliged to produce, transport or consume energy from
only RES. And certificates can prove the obligation execution. Members who do
not follow obligations must to pay fines or buy special certificates. Green certif-
icates are strategically, ecologically and socially valuable. This system is tied to
tax system, because it has special tax reductions.

As foreign countries’ experiences show, encouragement of RES is closely re-
lated to the country’s politics, economy and technology.

For example, Poland is using new system of development of RES since 2015.
Its old system is certificating, and new one is auction system. According to their
legislation on RES, certificating system rules will be applied for those launching
before 31 December 2015 for the duration of 15 years. A new system of RES
development is implemented on the basis of contracts. This system is compul-
sory for facilities established 1 January 2016.

The main element of the system is auction which is conducted by the Presi-
dent of Energy Regulation Department. The aim of a new system is the rise of
clean energy by attracting investors for energy production, based on RES tech-
nologies [25].

Although this new way of RES development aimed at provision of competi-
tion between producers it is not going to be beneficial in a long term. This is
due to, firstly, that any innovation requires some time before getting results.
Secondly, RES producers who could not win on the auction cannot be support-
ed by the government; therefore, they will not have chances to develop their
technologies.

5. Conclusion

As study results show in legal regulation of alternative energy sourses in
conditions of Kazakhstan’s transition to green economy strategic documents,
conception and legal acts are used. However, alternative energy regulations
require further scientific discussions. For example, RK is planning to get defi-
nite results on RES development. However, current regulations do not mention
who would be responsible for the failure. Alternative energy in Kazakhstan is
quickly developing and there is no doubt that this kind of energy may compete
with traditional energy in the future.

Consequently, this raises a debatable issue on how the RES department is
going to solve it. To address this issue the government should reorganize au-
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thorized bodies and specify their duties. Moreover, individuals should also take
part in the process of RES development.

This is due to the fact that individuals are not always aware of possibilities
for using RES. According to the results of this study it is highly recommended
that authorized bodies conduct propaganda work. As it was mentioned the
specificity of Kazakhstan’s legislation on RES is government’s support. Howev-
er, it is clear from other countries’ experiences that the government should de-
velop different ways of encouraging renewable energy use.

Although Kazakhstan’s measures taken to develop RES were carefully con-
sidered, it is necessary to reconsider them from energy producers’ and con-
sumers’ perspectives.

In conclusion, it is clear that in Green Economy conditions legal regulation of
alternative energy sources should have three main components: the object and
subject of alternative energy sources, and measures to develop alternative en-
ergy support.
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